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Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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TENNESSEE CODE ANNOTATED 


TITLE 40 
CRIMINAL PROCEDURE 


Chapter 
1. Jurisdiction and Venue. 
2. Limitation of Prosecutions. 
6. Warrants. 
Part 1. Search Warrants 
Part 2. Arrest Warrants 
7. Arrest. 
Part 1. General Provisions 
fi Bat: 
Part 1. Admission to Bail 
Part 3. Professional Bondsmen 
Part 4. Continuing Education for Professional Bail Bonding Agents 
14. Rights of Defendants. 
Part 3. Transcripts and Court Reporters 
17. Evidence and Witnesses. 
Part 1. General Provisions 
20. Judgment and Sentence. 
Part 1. General Provisions 
24. Fines. 
28. Probation, Paroles and Pardons. 
Part 1. General Provisions 
Part 5. Open Parole Hearings Act 
29. Restoration of Citizenship. 
Part 1. General Provisions 
30. Post-Conviction Procedure. 
Part 1. General Provisions 
Part 4. Post-Conviction Fingerprint Analysis Act of 2021 
31. Interstate Compact on Detainers. 
32. Destruction of Records Upon Dismissal or Acquittal. 
33. Forfeitures. 
Part 2. Forfeiture Procedures Generally 
34. Contract Sentencing. 
CHAPTER 1 
JURISDICTION AND VENUE 
Section 


40-1-106. Officials defined as magistrates. 
40-1-111. Appointment of judicial commissioners or magistrates — Duties — Terms — Compen- 


sation — Continuing education. 


40-1-106. Officials defined as magistrates. 


The judges of the supreme, appellate, chancery, circuit, general sessions and 
juvenile courts throughout the state, judicial commissioners and county 
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mayors in those officers’ respective counties, and the presiding officer of any 
municipal or city court within the limit of their respective corporations, are 
magistrates within the meaning of this title. The judges of chancery and circuit 
courts have statewide jurisdiction to issue search warrants pursuant to 
chapter 6, part 1 of this title in any district. 


History. Amendments. 
Code 1858, § 4943; Shan., § 6904; Code The 2019 amendment added the second sen- 
1932, § 11428: Acts 1973, ch. 48, Sos 1978, ch. tence. 
938.82) impl. am. Acts 1979, ch. 68, § 3: 
T.C.A. (orig. ed.), § 40-114; Acts 1993, aa 115, Effective Dates. 
§ 3; 19938, ch. 241, § 55; 2003, ch. 90,8 2; 2019, Acts 2019, ch. 486, § 15. July 1, 2019. 
ch. 486, § 14. 


40-1-107. Courts vested with original jurisdiction. 


NOTES TO DECISIONS 


2. Subject Matter Jurisdiction. adjudication; a circuit court order found defen- 

Because defendant was found guilty of violat- dant guilty of violating a city ordinance for 
ing a municipal ordinance, the court of criminal _ failure to adhere to a stop sign. City of McMinn- 
appeals was without subject matter jurisdiction ville v. Hubbard, — S.W.3d —, 2019 Tenn. 
to consider the case, and thus, it had totransfer Crim. App. LEXIS 104 (Tenn. Crim. App. Feb. 
the case to the court of appeals for further 20, 2019). 


40-1-111. Appointment of judicial commissioners or magistrates — 
Duties — Terms — Compensation — Continuing education. 


(a)(1)(A) The chief legislative body of any county having a population of less 
than two hundred thousand (200,000) or a population of not less than two 
hundred seventy-six thousand (276,000) nor more than two hundred 
seventy-seven thousand (277,000), according to the 1970 federal census or 
any subsequent federal census may appoint, and the chief legislative body 
of any county having a population of over seven hundred thousand 
(700,000), according to the 1970 federal census or any subsequent federal 
census, may initially appoint one (1) or more judicial commissioners whose 
duty or duties shall include, but not be limited to, the following: 

(i) Issuance of search warrants and felony arrest warrants upon a 
finding of probable cause and pursuant to requests from on-duty law 
enforcement officers and in accordance with the procedures outlined in 
chapters 5 and 6 of this title; 

(ii) Issuance of mittimus following compliance with the procedures 
prescribed by § 40-5-103; 

(iii) The appointing of attorneys for indigent defendants in accor- 
dance with applicable law and guidelines established by the presiding 
general sessions judge of the county; 

(iv) The setting and approving of bonds and the release on recogni- 
zance of defendants in accordance with applicable law and guidelines 
established by the presiding general sessions judge of the county; and 

(v) Issuance of injunctions and other appropriate orders as desig- 
nated by the general sessions judges in cases of alleged domestic 
violence. 
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(B)G) This subdivision (a)(1)(B)G) applies to any county having a 
population of less than two hundred thousand (200,000) or a population 
of not less than two hundred seventy-six thousand (276,000) nor more 
than two hundred seventy-seven thousand (277,000), according to the 
1970 federal census or any subsequent federal census. The term or 
terms of the officers shall be established by the chief legislative body of 
the county to which this subdivision (a)(1)(B)(i) applies but shall not 
exceed a four-year term. No member of the county legislative body of any 
county to which this subdivision (a)(1)(B)G) applies shall be eligible for 
appointment as a judicial commissioner. Notwithstanding the provi- 
sions of this subdivision (a)(1)(B)G) to the contrary, the presiding 
general sessions criminal judge of a county to which this subdivision 
(a)(1)(B)G) applies may appoint a temporary or part-time judicial 
commissioner to serve at the pleasure of the presiding judge in case of 
absence, emergency or other need. The legislative body of any county to 
which this subdivision (a)(1)(B)(i) applies, in appointing, evaluating and 
making decisions relative to retention and reappointment, shall take 
into consideration views, comments and suggestions of the judges of the 
courts in which the judicial commissioners are appointed to serve. 

(ai) Any subsequent term of a judicial commissioner initially ap- 
pointed by the chief legislative body of any county having a population 
of over seven hundred thousand (700,000), according to the 1970 federal 
census or any subsequent federal census, shall be by the general 
sessions judges of that county. The term or terms of the officers shall be 
established by the general sessions criminal court judges of the county 
but shall not exceed a four-year term. No member of the county 
legislative body of the county shall be eligible for appointment as a 
judicial commissioner. Notwithstanding the provisions of this subdivi- 
sion (a)(1)(B)(ii) to the contrary, the presiding general sessions criminal 
court judge of the county may appoint a temporary, or part-time, judicial 
commissioner to serve at the pleasure of the presiding judge in case of 
absence, emergency or other need. The general sessions judges of the 
county in appointing, evaluating and making decisions relative to 
retention and reappointment shall take into consideration views, com- 
ments and suggestions of the judges of the courts in which the judicial 
commissioners are appointed to serve. 

(iii) Any subsequent term of a judicial commissioner initially ap- 
pointed by the chief legislative body of any county having a population 
of not less than one hundred eighty-three thousand one hundred 
(183,100) nor more than one hundred eighty-three thousand two hun- 
dred (183,200), according to the 2010 federal census or any subsequent 
federal census, shall be by the general sessions judges of that county. In 
the event that the general sessions judges are unable to agree on the 
appointment of a judicial commissioner, the appointment shall be made 
by the chief legislative body of the county; provided, that any appoint- 
ment made by the chief legislative body of the county shall not be 
construed to divest the general sessions judges of the supervisory 
authority over the judicial commissioner. 


40-1-111 CRIMINAL PROCEDURE 4 


(C) In any county having a population greater than seven hundred 
thousand (700,000), according to the 1970 federal census or any subse- 
quent federal census, to be eligible for appointment and service as a 
judicial commissioner a person must be licensed to practice law in this 
state. 

(D)G) Any county, having a population greater than seven hundred 
thousand (700,000), according to the 1970 federal census or any subse- 
quent federal census, which appoints and makes use of judicial commis- 
sioners shall maintain records sufficient to allow an annual determina- 
tion of whether the use of judicial commissioners is accomplishing the 
purposes intended. 

(ii) On an annual basis the county legislative body shall conduct a 
public hearing to examine and evaluate the program of judicial commis- 
sioners and to determine if the program is being conducted in accor- 
dance with law and is contributing to the orderly, effective and fair 
administration of justice. As a part of the public hearing the county 
legislative body shall examine the effectiveness of the system of judicial 
commissioners and hear the opinions of the public concerning the 
system. The county legislative body shall give notice of the public 
hearing at least thirty (30) days prior to the meeting. 

(iii) Following the hearing and not later than April 1 of each year, the 
county legislative body shall cause to be submitted to the judges of the 
general sessions criminal court of the county, the chair of the judiciary 
committee of the senate and the chair of the criminal justice committee 
of the house of representatives a written report setting forth findings 
and the overall evaluation of the use of judicial commissioners. 

(2) The judicial commissioner or commissioners shall be compensated 

from the general fund of the county in an amount to be determined by the 
chief legislative body. Fees established and authorized by § 8-21-401 shall 
be paid to the county general fund upon the services detailed in § 8-21-401 
being performed by a judicial commissioner. 
(b)(1) Notwithstanding any provision of this section to the contrary, a judge 
of a court of general sessions in a county having a population of not less than 
fourteen thousand seven hundred (14,700) nor more than fourteen thousand 
eight hundred (14,800), according to the 1970 federal census or any subse- 
quent federal census, may appoint one (1) or more judicial commissioners 
whose duties shall be the same as those prescribed for judicial commission- 
ers in subsection (a). The judge may appoint a commissioner if the county 
legislative body of the counties noted in subsection (a) does not appoint a 
judicial commissioner before May 1, 1980. The term of the judicial officer 
shall be for one (1) year or until the county legislative body appoints a 
judicial commissioner as provided by subsection (a). 

(2) Ajudicial commissioner who is appointed by a general sessions judge 
as outlined in subdivision (b)(1) shall serve without compensation unless an 
amount of compensation is specifically established by the county legislative 
body. 

(c) Notwithstanding any provision of this section to the contrary, in any 
county having a population of not less than two hundred seventy-six thousand 
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(276,000) nor more than two hundred seventy-seven thousand (277,000), 
according to the 1970 federal census or any subsequent federal census, any 
appointment of a judicial commissioner pursuant to subsection (a) shall be 
subject to the approval of a majority of the general sessions judges in the 
county. 
(d)(1) Notwithstanding subsections (a)-(c), the legislative body of any county 
having a population of not less than forty-one thousand four hundred 
(41,400) nor more than forty-one thousand six hundred (41,600), according to 
the 1990 federal census or any subsequent federal census, may, by resolu- 
tion, create the position of one (1) or more judicial commissioners. 

(2) The duties of a commissioner shall include, but are not limited to, the 
following: 

(A) The issuance of arrest warrants upon a finding of probable cause; 

(B) The setting of bonds and recognizance in accordance with the 
procedures outlined in chapters 5 and 6 of this title; 

(C) The issuance of search warrants where authorized by the general 
sessions judge or a judge of a court of record; and 

(D) The issuance of mittimus following compliance with the procedures 
prescribed by § 40-5-108. 

(3) The term of a judicial commissioner shall be established by the general 
sessions judge of the county, but in no event shall the term exceed four (4) 
years. 

(4) Ajudicial commissioner shall be compensated from the general fund of 
the county in an amount to be determined by the general sessions judge of 
the county and subject to the approval of the county legislative body. Fees 
established and authorized by § 8-21-401 shall be paid to the general fund 
upon the services detailed in § 8-21-401 being performed by a judicial 
commissioner. 

(5) Ajudicial commissioner shall be selected and appointed by the general 
sessions judge in the county, and shall serve at the pleasure of such general 
sessions judge, but not longer than the term specified in subdivision (d)(3). 
(e)(1) Notwithstanding subsections (a)-(d), any county having a population of 
not less than three hundred seven thousand (307,000) nor more than three 
hundred eight thousand (308,000), according to the 2000 federal census or 
any subsequent federal census, may elect to establish judicial commissioners 
to assist the general sessions court in accordance with this subdivision (e)(1). 
The county legislative body may appoint one (1) or more attorneys to serve 
as judicial commissioners. The duties of a judicial commissioner shall 
include, but not be limited to the following: 

(A) Issuance of arrest and search warrants upon a finding of probable 
cause in accordance with the procedures outlined in chapters 5 and 6 of 
this title; 

(B) Issuance of mittimus following compliance with the procedures 
prescribed by § 40-5-103; 

(C) Appointing attorneys for indigent defendants in accordance with 
applicable law and guidelines established by the presiding general ses- 
sions judge of the county; 

(D) Setting and approving bonds and the release on recognizance of 
defendants in accordance with chapter 11 of this title; and 
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(E) Setting bond for the circuit court judges and chancellors in cases 
involving violations of orders of protection between the hours of nine 
o’clock p.m. (9:00 p.m.) and seven o'clock a.m. (7:00 a.m.) on weekdays, and 
on weekends, holidays and at any other time when the judge or chancellor 
is unavailable to set bond. 

(2) The term of office for a judicial commissioner shall be established by 
the county legislative body, but such term shall not exceed four (4) years. A 
member of the county legislative body is not eligible for appointment as a 
judicial commissioner. 

(3) Ajudicial commissioner shall be compensated from the general fund of 

the county in an amount to be determined by the county legislative body. 
Fees established and authorized by § 8-21-401 shall be paid to the county 
general fund upon the services detailed therein being performed by a judicial 
commissioner. 
(f)(1) Beginning January 1, 2010, each judicial commissioner who is ap- 
pointed to serve pursuant to this section must complete twelve (12) hours of 
continuing education each calendar year, ten (10) hours of which must be 
completed by attendance at conferences or courses sponsored or approved by 
the Judicial Commissioners Association of Tennessee. The remaining two (2) 
hours may be completed by attendance at classes sponsored by either the 
Judicial Commissioners Association of Tennessee or the Tennessee Court 
Clerks Association, or by local in-service education. At least six (6) hours of 
the total twelve (12) hours must be taught by a person who is licensed to 
practice law in this state. 

(2) Any judicial commissioner who is licensed to practice law in this state 
is authorized to use continuing legal education credits toward completion of 
the ten (10) hours, which otherwise must be completed by attendance at 
conferences or courses sponsored or approved by the Judicial Commissioners 
Association of Tennessee. 

(3) All judicial commissioners must complete, as part of the twelve (12) 
required hours, the following classes: 

(A) At least two (2) hours concerning domestic violence or child abuse; 

(B) At least one (1) hour concerning bail and bonds; and 

(C) At least one (1) hour concerning ethics. 

(4) All counties for which judicial commissioners are appointed to serve 
pursuant to this section shall provide all necessary funding for their 
respective judicial commissioners to complete the continuing education 
required by this subsection (f). 

(5) All records indicating satisfaction of the continuing education require- 
ments for judicial commissioners shall be maintained by each county and 
kept on the file for at least seven (7) years. 

(6) Notwithstanding this subsection (f), in any county in which the 
judicial commissioner is selected by the general sessions judge or judges, the 
county legislative body of such county may elect, by a two-thirds (%) 
majority, to allow each judicial commissioner to receive twelve (12) hours of 
appropriate continuing education each calendar year under the supervision 
of the appointing general sessions judge or judges rather than the Judicial 
Commissioners Association of Tennessee or the Tennessee Court Clerks 
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Association. Further, in any county that has previously made this election, 
that county may later rescind that action by a subsequent two-thirds (2) 
majority vote of its county legislative body as to allow the judicial commis- 
sioners to receive the required training through the Judicial Commissioners 
Association of Tennessee or the Tennessee Court Clerks Association. 

(7) Subject to appropriation, funds from the judicial commissioner con- 
tinuing education account, created in § 67-4-602(k), shall be used by the 
Judicial Commissioners Association of Tennessee for the development and 
presentation of continuing education programs, courses and conferences for 
judicial commissioners in this state. 

(g) Judicial commissioners duly appointed pursuant to this section in any 
county with a population not less than two hundred seventy-six thousand 
(276,000) nor more than two hundred seventy-seven thousand (277,000), 
according to the 1970 federal census or any subsequent federal census, shall be 
known as “magistrates.” 

(h)(1) In any county having a population of not less than four hundred 

thirty-two thousand two hundred (432,200) nor more than four hundred 

thirty-two thousand three hundred (432,300), according to the 2010 federal 
census or any subsequent federal census, there is created the position of 
domestic abuse magistrate. 

(2) Notwithstanding any other law to the contrary, the domestic abuse 
magistrate created by this subsection (h) shall be appointed by the judge of 
the fourth circuit court of any such county and shall hold office for a term of 
eight (8) years from the date of appointment. The magistrate shall be eligible 
for reappointment to successive eight-year terms and shall be compensated 
from the general fund of the county in an amount to be determined by the 
county legislative body. Upon making a selection, the judge shall reduce the 
appointment to writing and file it with the fourth circuit court clerk of any 
county to which this subsection (h) applies. The domestic abuse magistrate, 
once appointed, shall regularly perform the duties set out in this subsection 
(h) within the approximate time period that the fourth circuit court begins 
and ends its daily docket, and the magistrate shall be styled as magistrate 
judge. 

(3) To qualify for the position of domestic abuse magistrate, the applicant 
must: 

(A) Be at least thirty (30) years of age; 

(B) Be a resident of the county funding the position; 

(C) Be an attorney, licensed to practice law in the courts of this state; 
and 

(D) Have served as a judicial commissioner or magistrate pursuant to 
subsection (a) for at least a full four-year term prior to application. 

(4) No person who is a judicial commissioner under subsection (a) or a 
magistrate under subsection (g) prior to the appointment of the domestic 
abuse magistrate may simultaneously hold that position and the position of 
domestic abuse magistrate under this subsection (h). 

(5) For purposes of: 

(A) Title 36, chapter 3, part 6, the domestic abuse magistrate shall be 
considered a “court” as defined in § 36-3-601(3)(A) and (D), and shall have 
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all jurisdiction and authority necessary to serve in that function for the 

employing county; and 

(B) Chapter 5, part 1 of this title, the domestic abuse magistrate shall 
be considered a “magistrate” as defined in § 40-5-102, and shall have all 
of the jurisdiction and authority necessary to serve in that function for the 
employing county, and the domestic abuse magistrate shall complete the 
judicial continuing education requirements of subsection (f) in the same 
manner as a judicial commissioner. 

(6) The domestic abuse magistrate shall have, regardless of whether the 
case involves alleged domestic abuse, the following duties pursuant to this 
chapter, the Tennessee Rules of Civil Procedure, the Tennessee Rules of 
Criminal Procedure, and applicable statutes: 

(A) Those conferred upon a court by title 36, chapter 3, part 6; 

(B) Issuing or denying temporary or ex-parte orders of protection; 

(C) Setting and approving bond in cases of civil and criminal contempt 
for alleged violations of orders of protection; 

(D) Issuing injunctions and other appropriate orders in cases of alleged 
domestic violence; 

(E) Setting and approving of bonds and release on recognizance of 
defendants in accordance with applicable law; 

(F) Issuing mittimus in compliance with § 40-5-103; 

(G) Issuing criminal arrest warrants, criminal summons, and search 
warrants upon a finding of probable cause; 

(H) Appointing attorneys for indigent defendants and respondents in 
accordance with applicable law; 

(I) Conducting initial appearances in accordance with Rule 5 of the 
Tennessee Rules of Criminal Procedure; 

(J) Setting and approving bond for probation violation warrants; 

(K) Issuing attachments, capias, or conditional bond forfeitures; 

(L) Conducting compliance review dockets to examine and report to the 
appropriate judge any findings and conclusions regarding compliance with 
court orders; 

(M) Conducting initial appearances for any defendant following arrest 
for a crime involving domestic abuse when conducted pursuant to the 
requirements imposed by § 36-3-602(c) [repealed]; and 

(N) Any other judicial duty not prohibited by the constitution, statute, 
or applicable rules, when requested by a judge. 

(7) Ifthe domestic abuse magistrate is carrying out one (1) of the duties of 
the office under this subsection (h), the failure to appear before the 
magistrate constitutes failure to appear and shall subject the defendant or 
respondent to arrest and forfeiture of bond. 

(8) If the appointed domestic abuse magistrate is absent or unavailable 
for any reason, the magistrate has the authority to appoint special, substi- 
tute, or temporary magistrates to carry out the duties of this section. A 
substitute magistrate shall be an attorney, licensed to practice law in the 
courts of this state, a resident of the county of the appointing domestic abuse 
magistrate, and not less than thirty (30) years of age. An order of appoint- 
ment for a special, substitute, or temporary magistrate shall be for a fixed 
period of time and shall be reduced to writing and filed with the fourth 
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circuit court clerk. 
(9) The domestic abuse magistrate may also accept appointment by the 
judge of the fourth circuit court to serve as a special master to the fourth 
circuit court for any purpose established by the judge. The appointment may 
be made by the judge at the same time as the appointment to the position of 
domestic abuse magistrate, or at any time during the magistrate’s term. 


History. for “criminal justice” preceding “committee of 
Acts 1978, ch. 933, § 4; 1979, ch. 15, § 1; the house” in (a)(1)(D)(iii). 

1980, ch. 781, § 1; 1981, ch. 209, §§ 1, 2; The 2021 amendment substituted “criminal 
T.C.A., § 40-120; Acts 1991, ch. 444, § 1;1993, justice committee of the house of representa- 
ch. 241, § 57; 1998, ch. 984, § 1; 2001, ch. 316, tives” for “judiciary committee of the house of 
§§ iy 2 2004, ch. 685, § iy 2009, ch. 503, § AY representatives” in (a)(1)(D)(iii). 

2010, ch. 989, §§ 1, 2; 2012, ch. 890, § 1; 2012, 
ch. 1052, $§ 1 3; 2018, ch. 236, § 33; 2016, ch. Effective Dates. 

531, §§ 2, 3; 2017, ch. 222, § 1; 2019, ch. 345, Acts 2019, ch. 345, § 148. May 10, 2019. 


§ 55; 2021, ch. 64, § 47. Acts 2021, ch. 64, § 132. March 29, 2021. 
Amendments. 
The 2019 amendment substituted “judiciary” 
CHAPTER 2 


LIMITATION OF PROSECUTIONS 


Section 
40-2-101. Felonies. 


40-2-101. Felonies. 


(a) Aperson may be prosecuted, tried and punished for an offense punishable 
with death or by imprisonment in the penitentiary during life, at any time 
after the offense is committed. 

(b) Prosecution for a felony offense shall begin within: 

(1) Fifteen (15) years for a Class A felony; 

(2) Eight (8) years for a Class B felony; 

(3) Four (4) years for a Class C or Class D felony; and 

(4) Two (2) years for a Class E felony. 

(c) Notwithstanding subsections (a) and (b), offenses arising under the 
revenue laws of the state shall be commenced within the three (3) years 
following the commission of the offense, except that the period of limitation of 
prosecution shall be six (6) years in the following instances: 

(1) Offenses involving the defrauding or attempting to defraud the state of 
Tennessee or any agency of the state, whether by conspiracy or not, and in 
any manner; 

(2) The offense of willfully attempting in any manner to evade or defeat 
any tax or the payment of a tax; 

(3) The offense of willfully aiding or abetting, or procuring, counseling or 
advising, the preparation or presentation under, or in connection with, any 
matter arising under the revenue laws of the state, or a false or fraudulent 
return, affidavit, claim or document, whether or not the falsity or fraud is 
with the knowledge or consent of the person authorized or required to 
present the return, affidavit, claim or document; and 
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(4) The offense of willfully failing to pay any tax, or make any return at 
the time or times required by law or regulation. 

(d) Notwithstanding the provisions of subdivision (b)(3) to the contrary, 
prosecution for the offense of arson as prohibited by § 39-14-301 shall 
commence within eight (8) years from the date the offense occurs. 

(e) Prosecutions for any offense committed against a child prior to July 1, 
1997, that constitutes a criminal offense under § 39-2-601 [repealed], § 39-2- 
603 [repealed], § 39-2-604 [repealed], § 39-2-606 [repealed], § 39-2-607 [re- 
pealed], § 39-2-608 [repealed], § 39-2-612 [repealed], § 39-4-306 [repealed], 
§ 39-4-307 [repealed], § 39-6-1137 [repealed], or § 39-6-1138 [repealed], or 
under §§ 39-13-502 — 39-13-505, § 39-15-302 or § 39-17-902 shall commence 
no later than the date the child attains the age of majority or within four (4) 
years after the commission of the offense, whichever occurs later; provided, 
that pursuant to subsection (a), an offense punishable by life imprisonment 
may be prosecuted at any time after the offense has been committed. 

(f) For offenses committed prior to November 1, 1989, the limitation of 
prosecution in effect at that time shall govern. 

(g)(1) Prosecutions for any offense committed against a child on or after July 

1, 1997, that constitutes a criminal offense under § 39-17-902 shall com- 

mence no later than the date the child reaches twenty-one (21) years of age; 

provided, that if subsection (a) or (b) provides a longer period of time within 
which prosecution may be brought than this subsection (g), the applicable 
provision of subsection (a) or (b) shall prevail. 

(2) Prosecutions for any offense committed against a child on or after July 
1, 1997, but prior to June 20, 2006, that constitutes a criminal offense under 
§§ 39-13-502 — 39-13-505, § 39-13-522 or § 39-15-302 shall commence no 
later than the date the child reaches twenty-one (21) years of age; provided, 
that if subsection (a) or (b) provides a longer period of time within which 
prosecution may be brought than this subsection (g), the applicable provision 
of subsection (a) or (b) shall prevail. 

(h)(1) A person may be prosecuted, tried and punished for any offense 

committed against a child on or after June 20, 2006, that constitutes a 

criminal offense under § 39-13-504, § 39-13-505, § 39-13-527 or § 39-15- 

302, no later than twenty-five (25) years from the date the child becomes 

eighteen (18) years of age. 

(2) A person may be prosecuted, tried and punished for any offense 
committed against a child on or after June 20, 2006, that constitutes a 
criminal offense under § 39-13-502, § 39-13-503 or § 39-13-522 no later 
than twenty-five (25) years from the date the child becomes eighteen (18) 
years of age. 

(i)(1) A person may be prosecuted, tried and punished for any offense 

committed against a child on or after July 1, 2007, that constitutes a 

criminal offense under § 39-13-532, no later than twenty-five (25) years 

from the date the child becomes eighteen (18) years of age. 

(2) A person may be prosecuted, tried and punished for any offense 
committed against a child on or after July 1, 2007, that constitutes a 
criminal offense under § 39-13-531, no later than twenty-five (25) years 
from the date the child becomes eighteen (18) years of age. 
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(j) Aperson may be prosecuted, tried and punished for any offense commit- 
ted against a child on or after July 1, 2012, that constitutes a criminal offense 
under § 39-17-902, § 39-17-1003, § 39-17-1004, or § 39-17-1005, no later 
than twenty-five (25) years from the date the child becomes eighteen (18) years 
of age. 

(k)(1) A person may be prosecuted, tried and punished for any offense 

committed against a child on or after July 1, 2013, that constitutes a 

criminal offense under § 39-13-309 or § 39-13-529, no later than fifteen (15) 

years from the date the child becomes eighteen (18) years of age. 

(2) A person may be prosecuted, tried, and punished for any offense 
committed against a child on or after July 1, 2013, that constitutes a 
criminal offense under § 39-13-514 no later than ten (10) years from the 
date the child becomes eighteen (18) years of age. 

(3)(A) A person may be prosecuted, tried, and punished for any offense 

committed against a child on or after July 1, 2013, but prior to July 1, 

2015, that constitutes a criminal offense under § 39-13-515 no later than 

ten (10) years from the date the child becomes eighteen (18) years of age. 

(B) A person may be prosecuted, tried, and punished for any offense 

committed against a child on or after July 1, 2015, that constitutes a 

criminal offense under § 39-13-515 no later than twenty-five (25) years 

from the date the child becomes eighteen (18) years of age. 

(/)(1) Notwithstanding subsections (b), (g), (h), and (i) to the contrary, a 

person may be prosecuted, tried, and punished at any time after the 

commission of an offense if: | 

(A) The offense was one (1) of the following: 

(i) Aggravated rape, as prohibited by § 39-13-502; or 

(ii) Rape, as prohibited by § 39-13-5038; 
(B) The victim was an adult at the time of the offense; 
(C) The victim notifies law enforcement or the office of the district 

attorney general of the offense within three (3) years of the offense; and 

(D) The offense is committed: 

(i) On or after July 1, 2014; or 

(ii) Prior to July 1, 2014, unless prosecution for the offense is barred 
because the applicable time limitation set out in this section for 
prosecution of the offense expired prior to July 1, 2014. 

(2) If subdivision (/)(1) does not apply to the specified offenses, prosecution 
shall be commenced within the times otherwise provided by this section. 
(m) A person may be prosecuted, tried, and punished for any offense 

committed against a child on or after July 1, 2016, that constitutes the offense 
of aggravated statutory rape under § 39-13-506(c), no later than fifteen (15) 
years from the date the child becomes eighteen (18) years of age. 

(n) Notwithstanding subsection (b), prosecutions for any offense committed 
on or after July 1, 2016, that constitutes the offense of aggravated child abuse, 
or aggravated child neglect or endangerment, under § 39-15-402, shall com- 
mence by the later of: 

(1) Ten (10) years after the child reaches eighteen (18) years of age; or 

(2) The time within which prosecution must be commenced pursuant to 
subsection (b). 
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(o) A person may be prosecuted, tried and punished for any offense commit- 
ted against a child on or after July 1, 2019, that constitutes the offense of 
female genital mutilation, under § 39-138-110, no later than twenty-five (25) 
years from the date the child becomes eighteen (18) years of age. 

(p) Notwithstanding subsection (b), a person may be prosecuted, tried, and 
punished for second degree murder, as prohibited by § 39-13-210, that is 
committed on or after July 1, 2019, at any time after the offense is committed. 

(q)(1) Notwithstanding subsections (b), (g), (h), (i), G), (kK), or (m), prosecution 

for the following offenses, when committed against a minor under eighteen 

(18) years of age shall commence as provided by this subsection (q): 

(A) Trafficking for a commercial sex act, as prohibited by § 39-13-309; 

(B) Aggravated rape, as prohibited by § 39-13-502; 

(C) Rape, as prohibited by § 39-13-5038; 

(D) Aggravated sexual battery, as prohibited by § 39-13-504; 

(E) Sexual battery, as prohibited by § 39-13-505; 

(F) Mitigated statutory rape, as prohibited by § 39-13-506; 

(G) Statutory rape, as prohibited by § 39-13-506; 

(H) Aggravated statutory rape, as prohibited by § 39-13-506(c); 

(I) Indecent exposure, as prohibited by § 39-13-511, when the offense is 
classified as a felony offense; 

(J) Patronizing prostitution, as prohibited by § 39-13-514; 

(K) Promotion of prostitution, as prohibited by § 39-13-515; 

(L) Continuous sexual abuse of a child, as prohibited by § 39-13-518; 

(M) Rape of a child, as prohibited by § 39-13-522; 

(N) Sexual battery by an authority figure, as prohibited by § 39-13-527; 

(OQ) Solicitation of a minor, as prohibited by § 39-13-528, when the 
offense is classified as a felony offense; 

(P) Soliciting sexual exploitation of a minor - exploitation of a minor by 
electronic means, as prohibited by § 39-13-529; 

(Q) Aggravated rape of a child, as prohibited by § 39-13-531; 

(R) Statutory rape by an authority figure, as prohibited by § 39-13-532; 

(S) Unlawful photographing, as prohibited by § 39-13-605, when the 
offense is classified as a felony offense; 

(T) Observation without consent, as prohibited by § 39-13-607, when 
the offense is classified as a felony offense; 

(U) Incest, as prohibited by § 39-15-302; 

(V) Sexual exploitation of a minor, as prohibited by § 39-17-1003; 

(W) Aggravated sexual exploitation of a minor, as prohibited by § 39- 
17-1004; or 

(X) Especially aggravated sexual exploitation of a minor, as prohibited 
by § 39-17-1005. 
(2) A person may be prosecuted, tried, and punished for an offense listed 

in subdivision (q)(1) at any time after the commission of an offense if: 

(A) The victim was under thirteen (13) years of age at the time of the 
offense; or 

(B)G) The victim was at least thirteen (13) years of age but no more than 

seventeen (17) years of age at the time of the offense; and 

(ii) The victim reported the offense to another person prior to the 
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victim attaining twenty-three (23) years of age. 
(3)(A) Except as provided in subdivision (q)(3)(B), a person may be 
prosecuted, tried, and punished for an offense listed in subdivision (q)(1) at 
any time after the commission of an offense if: 
(i) The victim was at least thirteen (13) years of age but no more than 
seventeen (17) years of age at the time of the offense; and 
(ii) The victim did not meet the reporting requirements of subdivision 

(q)(2)(B)Qi). 

(B) In order to commence prosecution for an offense listed in subdivi- 
sion (q)(1) under the circumstances described in subdivision (q)(3)(A), at a 
date that is more than twenty-five (25) years from the date the victim 
becomes eighteen (18) years of age, the prosecution is required to offer 
admissible and credible evidence corroborating the allegations or similar 


acts by the defendant. 


(4) This subsection (q) applies to offenses: 

(A) Committed on or after July 1, 2019; or 

(B) Committed prior to July 1, 2019, unless prosecution for the offense 
is barred because the applicable time limitation set out in this section for 
prosecution of the offense expired prior to July 1, 2019. 

(r) Notwithstanding subsections (k) and (q), a person may be prosecuted, 
tried, and punished for any offense committed against a child on or after July 
1, 2021, that constitutes the offense of trafficking for commercial sex act under 
§ 39-13-309, at any time after the offense is committed. 


History. 

Code 1932, §§ 11481-11483; Acts 1977, ch. 
62, § 1; T.C.A. (orig. ed.), §§ 40-201 — 40-203; 
Acts 1985, ch. 478, § 21; 1990, ch. 980, § 17; 
1997, ch. 214, §§ 1, 2; 1998, ch. 962, § 1; 2006, 
ch. 927, § 1; 2007, ch. 594, § 5; 2012, ch. 1027, 
§ 1; 2013, ch. 416, § 1; 2014, ch. 836, §§ 1, 2; 
2015, ch. 310, § 1; 2016, ch. 958, § 1; 2016, ch. 
1032,§ 1; 2019, ch. 268, § 4; 2019, ch. 410, § 1; 
2019, ch. 499, §§ 5-8; 2021, ch. 363, § 1. 


Compiler’s Notes. 

Acts 2019, ch. 410, § 2 provided that the act, 
which added subsection (p), applies to acts 
occurring on or after July 1, 2019. 


Amendments. 
The 2019 amendment by ch. 268 added (0). 
The 2019 amendment by ch. 410 added (p). 
The 2019 amendment by ch. 499 deleted “but 
prior to July 1, 2014” following “June 20, 2006” 
in (h)(2) and following “July 1, 2007” (i)(2); 
rewrote (/)(1) which read, “(1) Notwithstanding 
subsections (b), (g), (h) and (i) to the contrary, a 


person may be prosecuted, tried and punished 
for an act that constitutes the offense of aggra- 
vated rape, as prohibited by § 39-13-502, rape, 
as prohibited by § 39-13-503, rape of a child as 
prohibited by § 39-13-522 or aggravated rape 
of a child as prohibited by § 39-13-531 at any 
time after the commission of the offense if: 

“(A) The victim notifies law enforcement or 
the office of the district attorney general of the 
offense within three (3) years of the offense; and 

“(B) The offense is committed: 

“() On or after July 1, 2014; or 

“(i) Prior to July 1, 2014, unless prosecution 
for the offense is barred because the applicable 
time limitation set out in this section for pros- 
ecution of the offense expired prior to July 1, 
2014.”; and added (q). 

The 2021 amendment added (r). 


Effective Dates. 
Acts 2019, ch. 268, § 5. July 1, 2019. 
Acts 2019, ch. 410, § 2. July 1, 2019. 
Acts 2019, ch. 499, § 10. July 1, 2019. 
Acts 2021, ch. 363, § 2. July 1, 2021. 


NOTES TO DECISIONS 


10. Statute of Limitations. 

Defendant’s prosecution for aggravated rape 
was not barred by the fifteen-year statute of 
limitations because the statute of limitations 
was tolled in that defendant was not ordinarily 
and openly living in Tennessee when defendant 


was incarcerated in and living as a resident of 
Louisiana. Furthermore, defendant did not es- 
tablish that the pre-indictment delay violated 
defendant’s right to a fair trial. State v. Jack- 
son, — 8.W.3d —, 2021 Tenn. Crim. App. LEXIS 
112 (Tenn. Crim. App. Mar. 25, 2021). 


40-2-102 


40-2-102. Misdemeanors. 


CRIMINAL PROCEDURE 14 


NOTES TO DECISIONS 


11. Case Timely Commenced. 

State timely commenced prosecution and 
therefore defendant’s motion to dismiss was 
properly denied because defendant was bound 


over to the grand jury on the DUI charges 
within one year of the offense. State v. Parton, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 395 
(Tenn. Crim. App. July 8, 2019). 


40-2-103. Period of concealment of crime or absence from state. 


NOTES TO DECISIONS 


4, Prosecution Timely. 

Defendant’s prosecution for aggravated rape 
was not barred by the fifteen-year statute of 
limitations because the statute of limitations 
was tolled in that defendant was not ordinarily 
and openly living in Tennessee when defendant 


was incarcerated in and living as a resident of 
Louisiana. Furthermore, defendant did not es- 
tablish that the pre-indictment delay violated 
defendant’s right to a fair trial. State v. Jack- 
son, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
112 (Tenn. Crim. App. Mar. 25, 2021). 


40-2-104. Commencement of prosecution. 


NOTES TO DECISIONS 


3. Case Timely Commenced. 

State timely commenced prosecution and 
therefore defendant’s motion to dismiss was 
properly denied because defendant was bound 


over to the grand jury on the DUI charges 
within one year of the offense. State v. Parton, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 395 
(Tenn. Crim. App. July 8, 2019). 


CHAPTER 4 
PROCEEDINGS BEFORE GENERAL SESSIONS COURTS 


40-4-103. Plea of guilty. 


Law Reviews. 
Pleading Guilty: Indigent Defendant Percep- 


tions Of The Plea Process, 13 Tenn. J. L. & Pol’y 
459 (Winter 2019). 


CHAPTER 6 
WARRANTS 


Part 1. Search Warrants 


Section 


40-6-105. Issuance of search warrant — Issuance of “no knock” search warrant prohibited. 
40-6-109. Disclosure of stored wire or electronic communications — Criminal process. 


Part 2. Arrest Warrants 


40-6-203. Examination of affiant. 
40-6-204. Contents of examination. 
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40-6-104 


PART 1 
SEARCH WARRANTS 


40-6-103. Probable cause and affidavit. 


NOTES TO DECISIONS 


ANALYSIS 


Probable Cause. 
Affidavit — Sufficiency. 
—Date. 

1. Description of Property. 


I > wt 


2. Probable Cause. 

Trial court did not err by denying defendant’s 
motion to suppress the evidence obtained via 
the search warrant because the affidavit con- 
tained sufficient information to conclude that 
there was a fair probability that contraband or 
evidence of a crime would be found in defen- 
dant’s residence, as the affidavit stated that 
officers were looking for a .30-06 rifle with a 
scope and the ammunition for such a rifle, that 
the defendant’s grandfather reported having 
given the defendant such a gun approximately 
one week before the victim’s murder. State v. 
Parker, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 127 (Tenn. Crim. App. Feb. 25, 2019). 


4, Affidavit — Sufficiency. 

Trial court erred in denying defendant’s mo- 
tion to suppress evidence obtained pursuant to 
a search warrant for the contents of defendant’s 
cell phone because the warrant lacked the re- 
quired particularity as the affidavit sought an 
unfettered search of all data on the cell phone 
and did not specify the specific types of data 
which had relevance to the investigation or the 
factual basis for the affiant’s belief that the 
data existed. The error was harmless beyond a 
reasonable doubt as the proof at trial of defen- 
dant’s guilt was overwhelming. State v. 


McLawhorn, — S8.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 686 (Tenn. Crim. App. Oct. 20, 
2020). 


6. —Date. 

Trial court did not err by determining that 
the information in the search warrant affidavit 
was not stale and that probable cause existed 
for the issuance of the warrant, even though 
seven months passed between the officer’s re- 
ceipt of the relevant information and the issu- 
ance of the search warrant, because the speci- 
fied IP address was used for downloading and 
sharing child pornography, and the IP address 
was assigned to defendant, who was the inter- 
net service subscriber at the location to be 
searched. State v. Owens, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 176 (Tenn. Crim. App. 
Mar. 9, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 330 (Tenn. June 3, 2020). 


11. Description of Property. 

Trial court did not err by concluding that the 
warrant contained a sufficiently particular de- 
scription of the place to be searched because the 
directions stated in the warrant were essen- 
tially accurate apart from the misnaming of a 
single cross street, both the detective and the 
investigator were familiar with the location of 
the mobile home park and the investigator 
knew specifically where defendant lived, and 
the warrant also contained the correct street 
address for defendant as confirmed by the book- 
ing record from his arrest shortly before the 
murder. State v. Parker, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 127 (Tenn. Crim. App. 
Feb. 25, 2019). 


40-6-104. Examination of complainant. 


NOTES TO DECISIONS 


7. Particularity. 

Trial court erred in denying defendant’s mo- 
tion to suppress evidence obtained pursuant to 
a search warrant for the contents of defendant’s 
cell phone because the warrant lacked the re- 
quired particularity as the affidavit sought an 
unfettered search of all data on the cell phone 
and did not specify the specific types of data 


which had relevance to the investigation or the 
factual basis for the affiant’s belief that the 
data existed. The error was harmless beyond a 
reasonable doubt as the proof at trial of defen- 
dant’s guilt was overwhelming. State v. 
McLawhorn, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 686 (Tenn. Crim. App. Oct. 20, 
2020). 
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40-6-105. Issuance of search warrant — Issuance of “no knock” search 
warrant prohibited. 


(a) The magistrate, if satisfied of the existence of the grounds of the 
application, or that there is probable ground to believe their existence, shall 
issue a search warrant signed by the magistrate, directed to the sheriff, any 
constable, or any peace officer, commanding the sheriff, constable, or peace 
officer immediately to search the person or place named for the property 
specified, and to bring it before the magistrate. 

(b) A magistrate shall not issue a “no knock” search warrant, which 
expressly authorizes a peace officer to dispense with the requirement to knock 
and announce the peace officer’s presence prior to execution of the warrant. 


Effective Dates. 
Acts 2021, ch. 489, § 7. May 18, 2021. 


History. 

Code 1858, § 5322; Shan., § 7300; mod. Code 
1932, § 11901; T.C.A. (orig. ed.), § 40-505; 
2021, ch. 489, § 5. 


Amendments. 
The 2021 amendment designated the exist- 
ing provisions as (a); and added (b). 


40-6-108. Exclusionary Rule Reform Act. 


NOTES TO DECISIONS 


ANALYSIS exclusionary rule was not to be applied. State v. 
Lowe, 552 S.W.8d 842, 2017 Tenn. LEXIS 904 
2. Good Faith Mistakes Or Technical Viola- (Tenn. Sept. 6, 2017). 
tions. 
3.  Constitutionality. 3. Constitutionality. 
Exclusionary Rule Reform Act (ERRA), is an 


attempt by the General Assembly to abrogate 


2. Good Faith Mistakes Or Technical Vio- 
lations. 

Trial court erred when it denied defendant’s 
motion to suppress in reliance on the Exclu- 
sionary Rule Reform Act; while the three copies 
of the search warrant were not exact replicas 
because two said the warrant was issued in the 
morning, and one said it was issued in the 
evening, as the search was conducted immedi- 
ately after the warrant was issued, it was 
obvious that the mistake was a good-faith cleri- 
cal error that was inconsequential, and the 


both the express terms of the rule and the 
Tennessee Supreme Court’s prior holdings re- 
garding the rule; the Court has the authority 
and responsibility to decide whether a good- 
faith exception, or any other exception to the 
exclusionary rule, should be adopted, and by 
passing the ERRA, the General Assembly 
usurped that authority and responsibility; the 
ERRA represents a violation of the Tennessee 
Constitution’s Separation of Powers Clause. 
State v. Lowe, 552 S.W.3d 842, 2017 Tenn. 
LEXIS 904 (Tenn. Sept. 6, 2017). 


40-6-109. Disclosure of stored wire or electronic communications — 
Criminal process. 


(a) A law enforcement officer, a district attorney general or the district 
attorney’s designee, or the attorney general or the attorney general’s designee 
may require the disclosure of stored wire or electronic communications, as well 
as transactional records pertaining to the communications, to the extent and 
under the procedures and conditions provided for by the laws of the United 
States. 

(b) A provider of electronic communication service or remote computing 
service shall provide the contents of, and transactional records pertaining to, 
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wire and electronic communications in the provider’s possession or reasonably 
accessible to the provider when a requesting law enforcement officer, a district 
attorney general or the district attorney’s designee, or the attorney general or 
the attorney general’s designee complies with the provisions for access to the 
communications as set forth by the laws of the United States. 

(c) Search warrants for production of stored wire or electronic communica- 
tions and transactional records pertaining to the communications shall have 
statewide application or application as provided by the laws of the United 
States when issued by a judge with general criminal jurisdiction over the 
criminal offense under investigation and to which such records relate. A judge 
with general criminal jurisdiction over the criminal offense under investiga- 
tion may also issue orders for production of stored wire or electronic commu- 
nications and transactional records pertaining to the communications to the 
extent and under the procedures and conditions provided for by the laws of the 
United States. 

(d) A subpoena for the production of stored wire or electronic communica- 
tions and transactional records pertaining to the communications may be 
issued under the procedures for the issuance of subpoenas and to the extent 
and under the procedures and conditions provided for by the laws of the United 
States. 

(e) Criminal process that authorizes or commands the seizure or production 
of papers, documents, records, or other things from a recipient may be served 
by: 

(1) Delivering a copy to the recipient personally; or 

(2) Sending a copy by: 

(A) Certified or registered mail, return receipt requested; 

(B) Express mail; or 

(C) Facsimile or electronic transmission, if the copy is sent in a manner 
that provides proof of delivery. 

(f) A recipient-provider who seeks to quash or otherwise challenge the 
criminal process must seek relief from the court of general criminal jurisdic- 
tion in the county from which process issued within the time required for 
production. The court shall hear and decide the issue as soon as practicable. 

(g) When criminal process is served under subsection (e) of this section, the 
recipient-provider shall provide all of the papers, documents, records, or other 
things described in the criminal process within twenty (20) business days from 
the date the criminal process is received, unless: 

(1) The court, for good cause shown, includes in the process a requirement 
for production within a period of time that is less than twenty (20) business 
days; 

(2) The court, for good cause shown, extends the time for production to a 
period of time that is more than twenty (20) business days; or 

(3) The applicant consents to a request from the recipient-provider for 
additional time to comply with the process. 

(h) Criminal process issued under this section must contain a notice on the 
first page of the document that indicates: 

(1) That the process was issued under this section; 

(2) The date before which the recipient-provider must respond to the 
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process; and 
(3) That the deadline for seeking relief is not altered by the applicant’s 
consent to additional time to respond to the process. 

(i) As used in this section, “criminal process” means a subpoena, search 
warrant or other court order, or such other process authorized under the 
procedures and conditions provided for by the laws of the United States for the 
disclosure of stored wire or electronic communications and transactional 
records pertaining to the communications. 

(j) A failure to comply with criminal process issued pursuant to this section 
by a recipient-provider is punishable as contempt. 


History. Effective Dates. 
Acts 2021, ch. 421, § 1. Acts 2021, ch. 421, § 2. July 1, 2021. 
PART 2 
ARREST WARRANTS 


40-6-203. Examination of affiant. 


(a) Upon information made to any magistrate of the commission of a public 
offense, the magistrate shall examine, on oath, the affiant or affiants, reduce 
the examination to writing, and cause the examination to be signed by the 
person making it. 

(b)(1) The examination of the affiant or affiants by the magistrate or lawfully 

authorized court clerk does not have to take place in a face-to-face meeting 

of the parties but may be conducted through the use of electronic audio- 
visual equipment which allows the affiant and the examining official to both 
view and hear each other simultaneously. 

(2) Prior to the examination, an affiant shall prepare an affidavit of 
complaint in conformance with § 40-6-204 and Rule 3 of the Tennessee 
Rules of Criminal Procedure and shall electronically transmit a facsimile 
copy of that affidavit to the examining official. After the receipt of a legible 
facsimile copy of the affidavit of complaint, the examining official shall 
proceed with the examination upon taking the oath of the affiant. Upon the 
determination by the examining official that the transmitted facsimile copy 
is a true copy of the affidavit of complaint of an affiant, the copy shall have 
the same legal effect as the original affidavit of complaint executed by an 
affiant. 


History. mance with § 40-6-204 and Rule 3” for “in 
Code 1858, § 5020; Shan., § 6979; Code conformance with Rule 3” in the first sentence 

1932, § 11518; T.C.A. (orig. ed.), § 40-702; Acts of (b)(2). 

1999, ch. 51, § 1; 2003, ch. 366, § 1; 2021, ch. 

boo! $26. Effective Dates. 

Ty eat 8 Acts 2021, ch. 539, § 17. July 1, 2021. 


The 2021 amendment substituted “in confor- 
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40-6-204. Contents of examination. — 


(a) The written examination shall set forth the facts stated by the affiant or 
affiants that establish that there is probable cause to believe an offense has 
been committed and that the defendant committed it. 

(b) The affidavit of complaint must contain instructions informing the 
defendant that if the defendant’s charge is dismissed, a no true bill is returned 
by a grand jury, the defendant is arrested and released without being charged 
with an offense, or the court enters a nolle prosequi in the defendant’s case, the 
defendant is entitled, upon petition by the defendant to the court having 
jurisdiction over the action, to the removal and destruction of all public records 


relating to the case without cost to the defendant. 


History. 

Code 1858, § 5021; Shan., § 6980; Code 
1932, § 11519; T.C.A. (orig. ed.), § 40-703; Acts 
2003, ch. 366, § 2; 2021, ch. 539, § 4. 


Amendments. 
The 2021 amendment added (b). 


Effective Dates. 
Acts 2021, ch. 539, § 17. July 1, 2021. 


PART 3 
WIRETAPPING AND ELECTRONIC SURVEILLANCE 


40-6-303. Definitions. 


NOTES TO DECISIONS 


2. Communication In Public Area. 

While recovery for interception of an oral 
communication is limited to those who possess 
an expectation that the communication is not 
subject to interception, the legislature did not 
exclude liability for those who intercept a com- 
munication in an area open to the public; while 
community events were routinely held at the 


fire hall, it remained locked and only permitted 
access via keypad or physical key in the ab- 
sence of such events, and plaintiffs’ communi- 
cations were not recorded during any such 
event. Ledford v. Sneed, — S.W.3d —, 2020 
Tenn. App. LEXIS 208 (Tenn. Ct. App. May 8, 
2020). 


40-6-304. Order for electronic surveillance — Application — Required 
findings — Expiration of order — Recordings — Evi- 
dence — Motions to suppress. 


NOTES TO DECISIONS 


2. Requirements. 

Because the evidence did not preponderate 
against the trial court finding that the wiretap 
application properly complied with the require- 
ments for a wiretap application, defendant was 
not entitled to relief on his claim that the trial 


court erred in denying his motion to suppress 
evidence obtained pursuant to the application. 
State v. Bowley, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 405 (Tenn. Crim. App. July 12, 
2019). 
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CHAPTER 7 
ARREST 


Part 1. General Provisions 


Section 


40-7-118. Use of citations in lieu of continued custody of an arrested person. 


40-7-120. Release citations for misdemeanants. 


PART 1 
GENERAL PROVISIONS 


40-7-103. Grounds for arrest by officer without warrant. 


NOTES TO DECISIONS 


ANALYSIS 


13. Reasonable Cause. 
18. Search Incident to Arrest. 
19. —Admissibility of Evidence. 


13. Reasonable Cause. 

Police officers had reasonable cause to believe 
that defendant had murdered the victim be- 
cause the officers knew that defendant was the 
only employee who did not return from lunch 
when defendant’s manager was shot and killed, 
defendant did not respond to colleagues’ at- 
tempts to make contact with defendant follow- 
ing the shooting, defendant was facing disci- 
pline at work, and surveillance footage showed 
defendant inside the building where defendant 
worked and defendant’s vehicle driving away 
from the building shortly after the 911 call was 
placed. State v. Taylor, — S.W.3d —, 2020 Tenn. 


Crim. App. LEXIS 147 (Tenn. Crim. App. Feb. 
26, 2020). 


18. Search Incident to Arrest. 


19. —Admissibility of Evidence. 

Trial court erred in suppressing the evidence 
from defendant’s arrest because the evidence 
was sufficient to establish probable cause that 
defendant committed driving under the influ- 
ence of an intoxicant, by physical control, in the 
presence of a state trooper as defendant had 
driven a truck to a paper mill, was located next 
to the truck, had the ability—but for intoxica- 
tion—to direct the use or non-use of the truck, 
and smelled of alcohol and gave indications of 
intoxication in field sobriety tests. State v. 
Brewer, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 239 (Tenn. Crim. App. Apr. 15, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
412 (Tenn. Aug. 16, 2019). 


40-7-118. Use of citations in lieu of continued custody of an arrested 


person. 


(a) As used in this section, unless the context otherwise requires: 
(1) “Citation” means an order prepared as a written or electronic citation 


and issued by a peace officer on paper or on an electronic data device 
requiring a person accused of violating the law to appear in a designated 
court or government office at a specified date and time. The signature of the 
person to whom the order is issued is required, and the order must be filed, 
electronically or otherwise, with a court having jurisdiction over the alleged 
offense; 

(2) “Magistrate” means any state judicial officer, including the judge of a 
municipal court, having original trial jurisdiction over misdemeanors or 
felonies; and 

(3)(A) “Peace officer” means an officer, employee or agent of government 

who has a duty imposed by law to: 

(i) Maintain public order; 
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(ii) Make arrests for offenses, whether that duty extends to all 
offenses or is limited to specific offenses; and 

(iii) Investigate the commission or suspected commission of offenses; 
and 

(B) “Peace officer” also includes an officer, employee or agent of govern- 
ment who has the duty or responsibility to enforce laws and regulations 
pertaining to forests in this state. 

(b)(1) A peace officer who has arrested a person for the commission of a 
misdemeanor committed in the peace officer’s presence, or who has taken 
custody of a person arrested by a private person for the commission of a 
misdemeanor, shall issue a citation to the arrested person to appear in court 
in lieu of the continued custody and the taking of the arrested person before 
a magistrate. If the peace officer is serving an arrest warrant or capias 
issued by a magistrate for the commission of a misdemeanor, it is in the 
discretion of the issuing magistrate whether the person is to be arrested and 
taken into custody or arrested and issued a citation in accordance with this 
section in lieu of continued custody. The warrant or capias shall specify the 
action to be taken by the serving peace officer who shall act accordingly. 

(2)(A) This subsection (b) does not apply to an arrest for the offense of 

driving under the influence of an intoxicant as prohibited by § 55-10-401, 

unless the offender was admitted to a hospital, or detained for medical 

treatment for a period of at least three (3) hours, for injuries received in a 

driving under the influence incident. 

(B) This subsection (b) does not apply to any misdemeanor offense for 
which § 55-10-207 or § 55-12-139 authorizes a traffic citation in lieu of 
arrest, continued custody and the taking of the arrested person before a 
magistrate. 

(3) A peace officer may issue a citation to the arrested person to appear in 
court in lieu of the continued custody and the taking of the arrested person 
before a magistrate if a person is arrested for: 

(A) The offense of theft which formerly constituted shoplifting, in 
violation of § 39-14-1038; 

(B) Issuance of bad checks, in violation of § 39-14-121; 

(C) Use of a revoked or suspended driver license in violation of § 55- 
50-504, § 55-50-601 or § 55-50-602; 

(D) Assault or battery as those offenses are defined by common law, if 
the officer believes there is a reasonable likelihood that persons would be 
endangered by the arrested person if a citation were issued in lieu of 
continued physical custody of the defendant; or 

(EF) Prostitution, in violation of § 39-13-5138, if the arresting party has 
knowledge of past conduct of the defendant in prostitution or has reason- 
able cause to believe that the defendant will attempt to engage in 
prostitution activities within a reasonable period of time if not arrested. 

(c) A peace officer may arrest and take a person into custody if: 

(1) A reasonable likelihood exists that the arrested person will fail to 
appear in court; or 

(2) The prosecution of the offense for which the person was arrested, or of 
another offense, would thereby be jeopardized. 
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(d) No citation shall be issued under this section if: 

(1) The person arrested requires medical examination or medical care, or 
if the person is unable to care for the person’s own safety; 

(2) There is a reasonable likelihood that the offense would continue or 
resume, or that persons or property would be endangered by the arrested 
person; 

(3) The person arrested cannot or will not offer satisfactory evidence of 
identification, including the providing of a field-administered fingerprint or 
thumbprint which a peace officer may require to be affixed to any citation; 

(4) [Deleted by 2019 amendment. | 

(5) [Deleted by 2019 amendment.| 

(6) The person demands to be taken immediately before a magistrate or 
refuses to sign the citation; 

(7) The person arrested is so intoxicated that the person could be a danger 
to the person’s own self or to others; 

(8) There are one (1) or more outstanding arrest warrants for the person; 
or 

(9) The person is subject to arrest pursuant to § 55-10-119. 

(e)(1) In issuing a citation, the officer shall: 

(A) Prepare a citation that includes the name and address of the cited 
person, the offense charged, and the time and place of appearance; 

(B) Have the offender sign the citation. The officer shall deliver one (1) 
copy to the offender and retain the other; and 

(C) Release the cited person from custody. 

(2)(A) An electronic signature may be used to sign a citation issued 

electronically and has the same force and effect as a written signature. 

(B) Whenever a citation is issued electronically, the officer shall provide 
the cited person with a paper copy of the citation. 

(C) Replicas of citation data sent by electronic transmission must be 
sent within three (3) days of the issuance of the citation to the court having 
jurisdiction over the alleged offense. 

(f) By accepting the citation, the defendant agrees to appear at the arresting 
law enforcement agency prior to trial to be booked and processed. Failure to so 
appear is a Class A misdemeanor. 

(g) If the person cited fails to appear in court on the date and time specified 
or fails to appear for booking and processing prior to the person’s court date, 
the court shall issue a bench warrant for the person’s arrest. 

(h) Whenever a citation has been prepared, delivered and filed with a court 
as provided in this section, a duplicate copy of the citation constitutes a 
complaint to which the defendant shall answer. The duplicate copy shall be 
sworn to by the issuing officer before any person authorized by law to 
administer oaths. 

(i) Nothing in this section shall be construed to affect a peace officer’s 
authority to conduct a lawful search even though the citation is issued after 
arrest. 

(j) Any person who intentionally, knowingly or willfully fails to appear in 
court on the date and time specified on the citation or who knowingly gives a 
false or assumed name or address commits a Class A misdemeanor, regardless 
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of the disposition of the charge for which the person was originally arrested. 
Proof that the defendant failed to appear when required constitutes prima 
facie evidence that the failure to appear is willful. 

(k) Whenever an officer makes a physical arrest for a misdemeanor and the 
officer determines that a citation cannot be issued because of one (1) of the 
seven (7) reasons enumerated in subsection (d), the officer shall note the 
reason for not issuing a citation on the arrest ticket. An officer who, on the 
basis of facts reasonably known or reasonably believed to exist, determines 
that a citation cannot be issued because of one (1) of the seven (7) reasons 
enumerated in subsection (d) shall not be subject to civil or criminal liability 
for false arrest, false imprisonment or unlawful detention. 

(1)(1) Each citation issued pursuant to this section shall have printed on it 

in large, conspicuous block letters the following: 

NOTICE: FAILURE TO APPEAR IN COURT ON THE DATE AS- 
SIGNED BY THIS CITATION OR AT THE APPROPRIATE POLICE 
STATION FOR BOOKING AND PROCESSING WILL RESULT IN YOUR 
ARREST FOR A SEPARATE CRIMINAL OFFENSE WHICH IS PUNISH- 
ABLE BY A JAIL SENTENCE OF ELEVEN (11) MONTHS AND 
TWENTY-NINE (29) DAYS AND/OR A FINE OF UP TO TWO THOU- 
SAND FIVE HUNDRED DOLLARS ($2,500). 

(2) Each person receiving a citation under this section shall sign this 
citation indicating the knowledge of the notice listed in subdivision (/)(1). 
The signature of each person creates a presumption of knowledge of the 
notice and a presumption of intent to violate this section if the person should 
not appear as required by the citation. 

(3) Whenever there are changes in the citation form notice required by 
this subsection (/), a law enforcement agency may exhaust its existing supply 
of citation forms before implementing the new citation forms. 

(m) This section shall govern all aspects of the issuance of citations in lieu 
of the continued custody of an arrested person, notwithstanding any provision 
of Rule 3.5 of the Tennessee Rules of Criminal Procedure to the contrary. 

(n) In cases in which: 

(1) The public will not be endangered by the continued freedom of the 
suspected misdemeanant; and 

(2) The law enforcement officer has reasonable proof of the identity of the 
suspected misdemeanant. 

(3) [Deleted by 2019 amendment.] 

the general assembly finds that the issuance of a citation in lieu of arrest of the 
suspected misdemeanant will result in cost savings and increased public safety 
by allowing the use of jail space for dangerous individuals and/or felons and by 
keeping officers on patrol. Accordingly, the general assembly encourages all 
law enforcement agencies to so utilize misdemeanor citations and to encourage 
their personnel to use those citations when reasonable and according to law. 


History. § 1; 2012, ch. 737, § 3; 2019, ch. 316, §§ 1-4; 
Acts 1981, ch. 500, §§ 1, 2; T.C.A., § 40-827; 2020, ch. 781, §§ 1, 2. 

Acts 1983, ch. 200, § 1; 1984, ch. 553, §§ 1, 2; 

1985, ch. 320, §§ 1-8, 10, 11; 1988, ch. 932,§ 1; Amendments. 

1989, ch. 591, § 113; 1991, ch. 16,§ 1; 1993, ch. The 2019 amendment added (c) and redesig- 

241, §§ 68-70; 1996, ch. 644, § 1;2002,ch.619, nated former (c)-(m) as present (d)-(n); deleted 
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former (c)(4) and (5), which read: “(4) The 
prosecution of the offense for which the person 
was arrested, or of another offense, would 
thereby be jeopardized; (5) A reasonable likeli- 
hood exists that the arrested person will fail to 
appear in court;”; in former (j), substituted 
“eight (8)” for “seven (7)” preceding “reasons” 
twice; and deleted former (m)(3), which read: 
“There is no reason to believe the suspected 
misdemeanant will not appear as required by 
law,”. 

The 2020 amendment, in (a)(1), inserted “an 
order prepared as”, substituted “or electronic 
citation and” for “order”, inserted “on paper or 
on an electronic data device”, substituted “gov- 
ernment” for “governmental”, deleted “The or- 
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der shall require” preceding “The signature’, 
substituted “whom the order” for “whom it” and 
inserted “is required, and the order must be 
filed, electronically or otherwise, with a court 
having jurisdiction over the alleged offense;”; 
redesignated former (e) as present (e)(1) and 
former (e)(1) — (e)(3) as present (e)(1)(A) — 
(e)(1)(C); in (e)(1)(A), substituted “citation that 
includes” for “written order which shall in- 
clude”; in (e)(1)(B), deleted “original and dupli- 
cate copy of the” preceding “citation”; and 
added (e)(2). 


Effective Dates. 
Acts 2019, ch. 316, § 5. May 9, 2019. 
Acts 2020, ch. 781, § 4. July 15, 2020. 


NOTES TO DECISIONS 


5. Suppression of Evidence. 

Trial court did not err by denying defendant’s 
motion to suppress evidence found on defen- 
dant because the initial stop of defendant’s 
vehicle for a traffic violation was justified and, 
when the police officer asked for defendant’s 
license, defendant gave the officer an identifi- 
cation card, which led to the officer finding that 


defendant did not have a valid driver’s license 
as it had been suspended. The officer then could 
have immediately arrested defendant based on 
defendant’s driving on a suspended license. 
State v. Carero, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 63 (Tenn. Crim. App. Feb. 3, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
428 (Tenn. July 17, 2020). 


40-7-120. Release citations for misdemeanants. 


(a) As used in this section, except as otherwise specifically indicated: 
(1) “Citation” means a written order issued by a sheriff requiring a person 


accused of violating the law to appear in a designated court at a specified 

date and time. The order shall require the signature of the person to whom 

it is issued; and 

(2) “Magistrate” means any state judicial officer, including the judge of a 
municipal court, having original trial jurisdiction over misdemeanors or 
felonies. 

(b) A sheriff or sheriffs designee may, at a county jail, issue a release 
citation to any person who has been arrested for a violation of law which is 
punishable as a misdemeanor and who has been booked and processed for that 
violation. 


(c) The citation shall demand the person cited to appear in court at a stated 


time and place, and it shall state the name and address of the person cited, the 
name of the issuing sheriff and the offense charged. The time specified on the 
citation to appear shall be as fixed by the sheriff issuing the citation. 

(d) The citation shall be executed in triplicate, the original to be delivered to 
the court specified in the citation, one (1) copy to be given to the person cited, 
and one (1) copy to be retained by the sheriff issuing the citation. The original 
citation delivered to the court shall be sworn to by the issuing sheriff before a 
magistrate or official lawfully assigned that duty by a magistrate. The person 
cited shall signify the person’s acceptance of the citation and the person’s 
agreement to appear in court as directed by signing the original citation. 

(e) Whenever a release citation has been prepared, accepted and the 
original citation delivered to the court as provided in this section, the original 


EO a 
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citation delivered to the court shall constitute a complaint to which the person 
cited must answer, and neither the arresting officer nor the sheriff issuing the 
citation shall be required to file any other affidavit of complaint with the court. 

(f) The signature of the person cited shall create a presumption of know]- 
edge of notice to appear and a presumption of intent to violate this section if 
the person should not appear as required by the citation. 

(g) The citation must give notice to the person cited that the person’s failure 
to appear as ordered is punishable as a separate misdemeanor offense. Each 
citation issued pursuant to this section must have printed on it in large, 
conspicuous block letters, the following: 

NOTICE: FAILURE TO APPEAR IN COURT ON THE DATE ASSIGNED 

BY THIS CITATION WILL RESULT IN YOUR ARREST FOR A SEPARATE 

CRIMINAL OFFENSE WHICH IS PUNISHABLE BY A JAIL SENTENCE 

OF UP TO ELEVEN (11) MONTHS, TWENTY-NINE (29) DAYS AND/OR A 

FINE OF UP TO TWO THOUSAND FIVE HUNDRED DOLLARS ($2,500). 

(h) Any person who intentionally, knowingly or willfully fails to appear in 
court on the date and time specified on the citation commits a separate 
misdemeanor offense, regardless of the disposition of the charge for which the 
person was originally arrested, and upon conviction shall be punished by 
imprisonment in the county jail or workhouse for not more than eleven (11) 
months, twenty-nine (29) days, or by a fine of not more than two thousand five 
hundred dollars ($2,500) or, in the discretion of the court, by both imprison- 
ment and fine. Proof that the defendant failed to appear when required 
constitutes prima facie evidence that the failure to appear is willful. 

(i) If the person cited fails to appear in court on the date and time specified, 
the court may issue a bench warrant for the person’s arrest. 

(j) Nothing in this section shall be construed to affect a sheriffs authority to 
conduct a lawful search even though the citation is issued after arrest. 

(k) No citation shall be issued under this section if: 

(1) The person arrested requires medical examination or medical care, or 
if the person is unable to care for the person’s own safety; 

(2) A reasonable likelihood exists that the arrested person will fail to 
appear in court; 

(3) The person demands to be taken immediately before a magistrate or 
refuses to sign the citation; 

(4) The person arrested is so intoxicated that the person could pose a 
danger to the person’s own self or to others; 

(5) There are one (1) or more outstanding arrest warrants for the person; 

(6) There is a reasonable likelihood that the offense would continue or 
resume, or that persons or property would be endangered by the arrested 
person; 

(7) The person arrested cannot or will not offer satisfactory evidence of 
identification, including the providing of a field-administered fingerprint or 
thumbprint which a peace officer may require to be affixed to any citation; 
and 

(8) The prosecution of the offense for which the person was arrested, or of 
another offense, would thereby be jeopardized. 
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(1) This section governs all aspects of the issuance of release citations to an 
arrested person, notwithstanding any provision of Rule 3.5 of the Tennessee 
Rules of Criminal Procedure to the contrary. 

(m) No sheriff may issue a release citation as authorized in this section after 


the issuance of a mittimus. 


(n) This section is intended to be in addition and supplemental to § 40-7- 
118, and shall not be construed to supersede that section as it existed on July 


LL 989. 


(o) This section does not apply to any county having a metropolitan form of 
government with a population of more than four hundred seventy thousand 
(470,000), according to the 1980 federal census or any subsequent federal 


census. 


History. 
Acts 1989, ch. 556, §§ 1-8; 2019, ch. 486, 
$$ 5,6. 


Amendments. 

The 2019 amendment, in (g), substituted 
“must” for “shall” twice, and substituted “UP 
TO ELEVEN (11) MONTHS, TWENTY-NINE 
(29) DAYS AND/OR A FINE OF UP TO TWO 
THOUSAND FIVE HUNDRED DOLLARS 
($2,500).” for “UP TO SIX (6) MONTHS 


AND/OR A TWO HUNDRED FIFTY DOLLAR 
($250) FINE.”; and in (h), substituted “eleven 
(11) months, twenty-nine (29) days, or by a fine 
of not more than two thousand five hundred 
dollars ($2,500)” for “six (6) months, or by a fine 
of not more than two hundred fifty dollars 
($250)”. 


Effective Dates. 
Acts 2019, ch. 486, § 15. July 1, 2019. 


CHAPTER 9 
UNIFORM CRIMINAL EXTRADITION ACT 


40-9-103. Warrant of arrest for crime in another state. 


NOTES TO DECISIONS 


1. Construction. 

Because petitioner was a Tennessee state 
prisoner and subject to temporary transfer to 
the Commonwealth of Kentucky pursuant to 
the Interstate Compact on Detainers, T.C.A. 
§ 40-31-101 et seq.; T.C.A. § 40-9-103 of the 


Uniform Criminal Extradition Act did not ap- 
ply. Accordingly, the trial court did not err by 
denying petitioner’s petition for a writ of ha- 
beas corpus to contest the transfer. Heard v. 
Lee, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 57 (Tenn. Crim. App. Jan. 29, 2019). 


CHAPTER 11 
BAIL 
Part 1. Admission to Bail 
Section 
40-11-113. Admission to bail pending appeal. 
40-11-115. Release on recognizance or unsecured bond — Imposition of least restrictive conditions 
of release — Factors considered. 
40-11-133. Arrest of defendant by bail bondsman or other authorized person. 
40-11-139. Forfeiture of bail security — Notice to defendant and sureties. 
40-11-150. Determination of risk to victim prior to release — Conditional release — Discharge of 
conditions — Notification to law enforcement. [Effective until October 1, 2021. See 
the version effective on October 1, 2021.] 
40-11-150. Additional factors in determining amount of bail — Conditional release — Discharge 


of conditions — Notification to law enforcement. [Effective on October 1, 2021. See 
the version effective until October 1, 2021.] 
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Section 

40-11-152. Global positioning monitoring system as a condition of bail. 

40-11-153. Release within twelve hours of the time of arrest prohibited for certain offenses — 
Exceptions — Requirements. 


Part 3. Professional Bondsmen 
40-11-318. Bounty hunting. 
Part 4. Continuing Education for Professional Bail Bonding Agents 


40-11-401. Continuing education required. 


PART 1 
ADMISSION TO BAIL 


40-11-102. Bailable offenses. 


NOTES TO DECISIONS 


7. Right to Bail. without improper interference from the police; 

Conclusion that a police officer violated Met- the officer’s telephone call to the agent caused 
ropolitan Nashville Police Department policy him to not bond out an arrestee, and it was the 
was not arbitrary or capricious and was sup- _ officer’s intention to deprive the arrestee of his 
ported by substantial and material evidence _ right to bail. Davis v. Civil Serv. Comm’n of the 
because the officer knowingly deprived a bond- Metro. Gov’t, — S.W.3d —, 2019 Tenn. App. 
ing agent of his right to conduct lawful business LEXIS 250 (Tenn. Ct. App. May 21, 2019). 


40-11-113. Admission to bail pending appeal. 


(a)(1) In the cases in which the defendant may be admitted to bail upon 

appeal, the order admitting the defendant to bail may be made either by the 

court wherein the judgment was rendered, or the judge of the rendering 
court, by the court of criminal appeals, or any judge of the court of criminal 
appeals, or by the supreme court, or any supreme court justice. 

(2) In any case in which any person has been admitted to bail following 
the person’s arrest or indictment, the bail bond, security or cash deposit shall 
continue and be valid and binding pending any trial proceeding and 
appellate review, and no additional or new bail shall be required unless 
ordered by the court wherein the judgment of the conviction was rendered, 
or the judge of the rendering court, or by the court of criminal appeals, or any 
judge of the court of criminal appeals, or by the supreme court, or any 
supreme court judge. 

(3) Nothing in this section shall prevent any of the rendering courts, the 
court of criminal appeals or the supreme court or any judge or justice of those 
courts from reducing or increasing the amount of bail required pending 
appellate review. 

(4) If any person admitted to bail pending appeal is indicted for or 
convicted of a separate felony offense while released on bail, the bail shall be 
revoked and the defendant committed immediately. 

(b) If a defendant is convicted of first degree murder, a Class A felony or a 
violation of § 39-11-117, § 39-12-205, § 39-13-304, § 39-13-402, § 39-13-5083, 
§ 39-13-504, § 39-13-1004, § 39-15-402, § 39-17-107, § 39-17-417(b), § 39- 
17-417(c)(1), § 39-17-4174), § 39-17-1004 or § 39-17-1005, the judge shall 
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revoke bail immediately, notwithstanding sentencing hearings, motions for a 
new trial, or related post-guilt determination hearings. 

(c) If the defendant is convicted of any other felony offense, the judge may 
revoke bail immediately, notwithstanding sentencing hearings, motions for a 
new trial and related post-guilt determination hearings. 

(d) Before a judge admits to bail pending appeal and releases a defendant 
who is convicted of any kidnapping offense, for which bail is authorized, 
involving a hostage or victim, the judge shall make all reasonable and diligent 
efforts to notify the hostage or victim of the offense that the defendant has been 
admitted to bail pending appeal and is being released. If the hostage or victim 
is under eighteen (18) years of age or is otherwise unavailable, the judge shall 
make all reasonable and diligent efforts to so notify the family, if any, of the 
hostage or victim. 


History. Amendments. 
Acts 1978, ch. 506, § 13; 1979, ch. 224, § 1; The 2021 amendment substituted “39-13- 
1979, ch. 318, § 16; 1979, ch. 397,§ 1;1981,ch. 1004” for “39-14-404” in (b). 
449, § 2; 1982, ch. 567, §§ 1, 2; T.C.A., § 40- 
1213; Acts 1988, ch. 648, § 2; 1991, ch. 347, Effective Dates. 
§§ 1, 3; 1995, ch. 498, § 1; 2021, ch. 545, § 15. Acts 2021, ch. 545, § 19. July 1, 2021. 


40-11-115. Release on recognizance or unsecured bond — Imposition 
of least restrictive conditions of release — Factors consid- 
ered. 


(a) Any person charged with a bailable offense may, before a magistrate 
authorized to admit the person to bail, be ordered released pending trial on the 
person’s personal recognizance or upon the execution of an unsecured appear- 
ance bond in an amount specified by the magistrate. If the magistrate orders 
that the person be released pending trial, then the magistrate shall impose the 
least restrictive conditions of release that will reasonably ensure the appear- 
ance of the person as required and the safety of the community. 

(b) In determining under subsection (a) whether or not a defendant shall be 
released, and if so, the least restrictive conditions of release that will 
reasonably ensure the appearance of the defendant as required and the safety 
of the community, the magistrate must consider any available results of a 
validated pretrial risk assessment conducted regarding the defendant for use 
in the jurisdiction and the defendant’s financial resources. In making this 
determination, the magistrate may also consider: 

(1) The defendant’s length of residence in the community; 

(2) The defendant’s employment status; 

(3) The defendant’s prior criminal record, including prior releases on 
recognizance or bail; 

(4) Whether, at the time of being charged with the offense, the defendant 
was on release pending trial, sentencing, or appeal in connection with 
another offense; 

(5) The nature of the offense, the apparent probability of conviction, and 
the likely sentence, insofar as these factors are relevant to the risk of 
nonappearance; 

(6) Any substance use or mental health issues that would be better 
addressed in a community-based treatment program; and 
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(7) Any other factors indicating the defendant’s ties to the community or 
bearing on the defendant’s risk of willful failure to appear. 

(c) Any person charged only with a violation of § 55-50-504 whose driving 
privilege was cancelled, suspended, or revoked under § 40-24-105 solely 
because of a failure to pay litigation taxes, court costs, or fines assessed as a 
result of the disposition of any offense under the criminal laws of this state, 
and who does not have a prior conviction for failure to appear under 
§ 39-16-609 within the previous ten (10) years, must be ordered released 
pending trial on the person’s personal recognizance or upon the execution of an 


unsecured appearance bond in an amount specified by the magistrate. 


History. 
Acts 1978, ch. 506, § 15; T.C.A., § 40-1215; 
2021, ch. 409, §§ 6-8. 


Compiler’s Notes. 

Acts 2021, ch. 409, § 27 provided that the 
act, which amended this section, shall apply to 
court determinations made on or after July 1, 
2021. 


Amendments. 

The 2021 amendment added the last sen- 
tence of (a); in the introductory language of (b), 
substituted “defendant” for “person” wherever 
it appears, inserted “under subsection (a)”, sub- 
stituted “, and if so, the least restrictive condi- 
tions of release that” for “as provided in this 
section and that a release”, substituted “en- 
sure” for “assure”, inserted “and the safety of 
the community”, deleted “shall take into ac- 
count:” following “community, the magistrate” 
and added “must consider any available results 
of a validated pretrial risk assessment con- 


ducted regarding the defendant for use in the 
jurisdiction and the defendant’s financial re- 
sources. In making this determination, the 
magistrate may also consider:” at the end of the 
paragraph; deleted “and history, and financial 
condition;” from the end of (b)(2); deleted for- 
mer (b)(3) and former (b)(4) which read: “(3) 
The defendant’s family ties and relationships; 
“(4) The defendant’s reputation, character and 
mental condition;”; redesignated former (b)(5) 
as present (b)(3); deleted former (b)(6) which 
read: “(6) The identity of responsible members 
of the community who will vouch for defen- 
dant’s reliability;”; added present (b)(4); redes- 
ignated former (b)(7) as (b)(5); deleted “and” 
following “nature of the offense” in present 
(b)(5); added present (b)(6); redesignated for- 
mer (b)(8) as (b)(7); inserted “defendant’s” fol- 
lowing “bearing on the” in present (b)(7); and 
added (c). 


Effective Dates. 
Acts 2021, ch. 409, § 27. July 1, 2021. 


40-11-118. Execution and deposit — Bail set no higher than necessary 
— Factors considered — Bonds and sureties. 


NOTES TO DECISIONS 


ANALYSIS 


= Consideration of Factors. 
3. Child Support Enforcement. 


2. Consideration of Factors. 

Trial court erred in raising defendant’s bond 
after he filed a motion to reduce bond because, 
while the trial court properly considered the 
statutory factors, the judge’s actions — setting 
an excessively high bond ($10,000,000) and 
then instructing defendant that his bond would 
be revoked if he made it — amounted to a 
complete denial of pretrial bond in violation of 
the state constitution. Pretrial bond was to 
ensure a defendant’s appearance in court — 
NOT to ensure that punishment was meted out 
to a person who was not yet convicted, and, 
while the trial judge disagreed with defendant’s 
constitutional right to be bailable, he was nev- 


ertheless duty bound to follow the law. State v. 
Kizzie, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 1077 (Tenn. Crim. App. Dec. 3, 2015). 


3. Child Support Enforcement. 

In order to comport with the Equal Protec- 
tion guarantees of both the United States and 
Tennessee Constitutions in a child support en- 
forcement action, the court must follow the 
applicable bail statutes set forth in the Release 
from Custody and Bail Reform Act of 1978 
unless the bail statute or statutes conflict with 
T.C.A. § 36-5-101(f)(2), in which case § 36-5- 
101(f)(2) controls; this mandate includes T.C.A. 
§§ 40-11-122 and 40-11-118. State ex rel. 
Haynes v. Daugherty, — S.W.3d —, 2019 Tenn. 
App. LEXIS 449 (Tenn. Ct. App. Sept. 10, 2019), 
review denied and ordered not published, State 
ex rel. Haynes v. Daugherty, — S.W.3d —, 2020 
Tenn. LEXIS 79 (Tenn. Feb. 19, 2020). 


40-11-120 
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40-11-120. Forfeiture of defendant’s bail deposit. 


Attorney General Opinions. 

The “costs of the court proceedings” in T.C.A. 
§ 40-11-120 include the costs of all the proceed- 
ings in the case against a defendant and are not 


limited to the costs of the bail forfeiture pro- 
ceeding alone. OAG 17-38, 2017 Tenn. AG 
LEXIS 38 (9/1/2017). 


40-11-125. Approval of bondsmen withheld, withdrawn or suspended. 


NOTES TO DECISIONS 


1. Suspension. 

In an appeal in which three bail bonding 
companies that were owned by the same pro- 
prietor challenged a trial court’s decision to 
suspend their bonding privileges for six months 
after law enforcement determined that a bonds- 
man for one of the companies was trading 
bonds for sex, the court of criminal appeals 
found the trial court did not cite any legal 
authority to support its decision to require one 
of the companies to revise its employee manual. 
The trial court acted arbitrarily and capri- 
ciously in imposing the requirement only on the 
companies owned by the proprietor. In re Cum- 
berland Bail Bonding, — S:W.3d —, 2018 Tenn. 
Crim. App. LEXIS 554 (Tenn. Crim. App. July 
24, 2018). 

In an appeal in which three bail bonding 
companies challenged a trial court’s decision to 
suspend their bonding privileges for six months 
after law enforcement determined that a bonds- 
man for one of the companies was trading 
bonds for sex, the court of criminal appeals 
concluded that the suspension of the company 
that employed the bondsman, based on an 
alleged flaw in its employee manual, was un- 
warranted, as T.C.A. § 40-11-125 does not au- 
thorize suspension for flaws in an employee 
manual. In re Cumberland Bail Bonding, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 554 
(Tenn. Crim. App. July 24, 2018). 


Second part of Tenn. 31st Jud. Dist. R. 
26.05(B) is arbitrary, capricious, and illegal, 
and because the first part of the rule requires 
that the bonding company give notice to the 
defendant of an upcoming court appearance, 
the second part places an additional burden on 
the company as it would have presumably no- 
tified the defendant of his court appearance and 
it is not apparent why the company’s presence 
should also be required. Suspension of the 
company for violation of the local rule was 
reversed. In re Cumberland Bail Bonding, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 143 
(Tenn. Crim. App. Mar. 7, 2019), rev'd, 599 
S.W.3d 17, 2020 Tenn. LEXIS 143 (Tenn. Apr. 6, 
2020). 

Suspension of a bonding company for violat- 
ing a local rule of court requiring an agent of 
the bonding company to be present at court 
appearances of defendants for whom the bond- 
ing company served as surety was appropriate 
because the local rule did not conflict with any 
statute and was not arbitrary, capricious, or 
unreasonable. The Tennessee statute pertain- 
ing to bonding companies was supplemental to 
other laws providing for and regulating profes- 
sional bail bondsmen and did not establish 
exclusive grounds for suspension. In re Cum- 
berland Bail Bonding, 599 S.W.3d 17, 2020 
Tenn. LEXIS 143 (Tenn. Apr. 6, 2020). 


40-11-130. Duration of bond or recognizance. 


NOTES TO DECISIONS 


4, Construction. 

Bail is set on the criminal offense for which a 
defendant is charged and not criminal offenses 
for which the defendant may be charged in the 
future as a result of a criminal episode; the 
language of both T.C.A. §§ 40-11-130(a)(1) and 
40-11-138(b) focus upon the “charge” against 
the defendant upon which the bond is based, 
and when read together, the statutes require 
that a surety remain obligated on a bond set for 
a criminal charge until that charge is disposed 
under T.C.A. § 40-11-138(b). State v. Aldaba- 
Arriaga, — $.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 904 (Tenn. Crim. App. Dec. 14, 2018). 


Trial court properly entered a final judgment 
of forfeiture against a bail bond surety for the 
total amount of the bond and declined to grant 
its motion to alter or amend because the 
charges for driving on a revoked license and 
DUI remained the same and were not resolved 
by a statutory disposition that would have 
relieved the surety of liability on the bond, the 
surety was not without a remedy, and could 
have surrendered the defendant at any time 
after the indictment was issued and before he 
failed to appear. In re Rader Bonding Co., 592 
S.W.3d 852, 2019 Tenn. LEXIS 529 (Tenn. Dec. 
23, 2019). 
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40-11-132. Exoneration of bail bondsman or surety by surrender of 


defendant. 


NOTES TO DECISIONS 


ANALYSIS 


i” Surety Denied Exoneration. 
2. Remedies. 


1. Surety Denied Exoneration. 
Regardless of whether a capias should have 
been issued upon the return of the indictment, 
the absence of a capias did not affect appellant’s 
remedy to surrender defendant and be exoner- 
ated from the bond in accordance with the 
statute; because appellant failed to establish an 
extreme case justifying exoneration, the trial 
court did not abuse its discretion in denying 
appellant’s request. State v. Aldaba-Arriaga, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 904 


2. Remedies. 

Trial court properly entered a final judgment 
of forfeiture against a bail bond surety for the 
total amount of the bond and declined to grant 
its motion to alter or amend because the 
charges for driving on a revoked license and 
DUI remained the same and were not resolved 
by a statutory disposition that would have 
relieved the surety of liability on the bond, the 
surety was not without a remedy, and could 
have surrendered the defendant at any time 
after the indictment was issued and before he 
failed to appear. In re Rader Bonding Co., 592 
S.W.3d 852, 2019 Tenn. LEXIS 529 (Tenn. Dec. 
23, 2019). 


(Tenn. Crim. App. Dec. 14, 2018). 


40-11-133. Arrest of defendant by bail bondsman or other authorized 
person. 


(a) For the purposes of §§ 40-11-132, 40-11-2038, and 40-11-204, the bail 
bondsman or surety may arrest the defendant on a certified copy of the 
undertaking, at any place either in or out of the state, or may, by written 
authority endorsed on the certified copy, authorize another person to make the 
arrest. In the event that circumstances prevent the obtaining of a certified copy 
of the undertaking or capias from the clerk’s office at the time of the arrest or 
surrender, a duplicate copy of the same shall suffice until such time that a 
certified copy can be obtained from the clerk’s office. 

(b) After the payment of the forfeiture, the bail bondsman or surety may 
arrest the defendant on a certified copy of the capias, or may, by a written 
authority endorsed on the certified copy, authorize another person to make the 
arrest. 

(c) Any capias issued pursuant to a forfeit, whether the forfeit is conditional 
or final, shall remain in full force and effect until the defendant is apprehended 
and returned to the criminal justice system, and a disposition is entered in the 
defendant’s case. 

(d) Any approved bail bondsman in good standing is authorized to return 
the defendant to the jurisdiction for which the bail bond is obligated for the 
defendant’s appearance; provided, the bail bondsman is liable for the expenses 
of returning the defendant and the defendant is located within this state. 

(e) A professional bondsman or the agent of a professional bondsman who is 
arresting a defendant pursuant to this section is prohibited from: 

(1) Making a representation that the professional bondsman or the agent 
of the professional bondsman is a member of a law enforcement 
organization; 

(2) Wearing clothing or a uniform intended to give the impression that the 
professional bondsman or the professional bondsman’s agent is employed by, 
affiliated with, or acting in the capacity of a law enforcement organization; 


40-11-138 


or 


99 


man . 


History. 

Acts 1978, ch. 506, § 31; T.C.A., § 40-1238; 
Acts 1987, ch. 423, § 4; 1991, ch. 347, § 4; 
2001, ch. 426, § 1; 2003, ch. 303, § 1; 2010, ch. 
799, § .1; 2011, ch..367,.§ 2; 2021, ch..520,.§ 4. 
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(3) Wearing clothing bearing an identifying title other than “Bail Bonds- 


Amendments. 
The 2021 amendment added (e). 


Effective Dates. 
Acts 2021, ch. 520, § 5. May 25, 2021. 


40-11-138. Release of bail bondsmen or sureties from obligations. 


NOTES TO DECISIONS 


ANALYSIS 


1 Construction With Other Sections. 
ye Release of Obligation. 


1. Construction With Other Sections. 

Bail is set on the criminal offense for which a 
defendant is charged and not criminal offenses 
for which the defendant may be charged in the 
future as a result of a criminal episode; the 
language of both T.C.A. §§ 40-11-130(a)(1) and 
40-11-138(b) focus upon the “charge” against 
the defendant upon which the bond is based, 
and when read together, the statutes require 
that a surety remain obligated on a bond set for 
a criminal charge until that charge is disposed 
under T.C.A. § 40-11-138(b). State v. Aldaba- 
Arriaga, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 904 (Tenn. Crim. App. Dec. 14, 2018). 

Trial court properly entered a final judgment 
of forfeiture against a bail bond surety for the 
total amount of the bond and declined to grant 
its motion to alter or amend because the 
charges for driving on a revoked license and 
DUI remained the same and were not resolved 
by a statutory disposition that would have 
relieved the surety of liability on the bond, the 
surety was not without a remedy, and could 
have surrendered the defendant at any time 
after the indictment was issued and before he 
failed to appear. In re Rader Bonding Co., 592 
S.W.3d 852, 2019 Tenn. LEXIS 529 (Tenn. Dec. 
23, 2019). 


2. Release of Obligation. 

Requiring appellant to remain obligated for 
defendant’s appearance for a driving under the 
influence (DUI) charge under the bonding 
agreement when the State increased the charge 
to a felony offense resulted in a unilateral 
alteration of the agreement; as there was no 
statutory authority providing for such, once the 
State increased defendant’s charge of DUI sec- 
ond offense to DUI fourth offense, appellant 
was discharged from its obligations as surety as 
it related to the $7,500 bond for the DUI second 
offense charge. State v. Aldaba-Arriaga, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 904 
(Tenn. Crim. App. Dec. 14, 2018). 

General sessions court did not dismiss the 
charges against defendant but bound the cases 
over to the grand jury; thus, the general ses- 
sions court’s decision did not result in a dispo- 
sition of the charges that would have relieved 
appellant of liability. State v. Aldaba-Arriaga, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 904 
(Tenn. Crim. App. Dec. 14, 2018). 

State did not abandon defendant’s charges in 
the general sessions court but based the counts 
in the indictment for driving under the influ- 
ence and driving on a revoked license upon 
defendant’s charges in the general sessions 
court; thus, the return of the indictment by the 
grand jury did not constitute the beginning of 
new criminal proceedings but was a continua- 
tion of the proceedings that initiated in the 
general sessions court. State v. Aldaba-Arriaga, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 904 
(Tenn. Crim. App. Dec. 14, 2018). 


40-11-139. Forfeiture of bail security — Notice to defendant and sure- 


ties. 


(a) If the defendant whose release is secured under § 40-11-122 does not 
comply with the conditions of the bail bond, the court having jurisdiction shall 
enter an order declaring the bail to be forfeited. Notice of the order of forfeiture 
shall be immediately sent by regular mail by the clerk of the court to the 
defendant at the defendant’s last known address. The defendant’s surety will 
be served with scire facias upon the forfeiture entered and a capias shall be 
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issued for the defendant. When the defendant, who failed to appear pursuant 
to conditions of a bail bond, is arrested on a capias, the surety on the 
defendant’s forfeited bond is released. 

(b) After the expiration of one hundred eighty (180) days from the date 
surety is served with scire facias or scire facias is returned to the clerk 
unserved or undelivered, the court may enter judgment for the state against 
the defendant and the defendant’s sureties for the amount of the bail and costs 
of the proceedings. 

(c) No execution shall issue upon a final forfeit, nor shall proceedings be 
taken for its enforcement until the expiration of thirty (30) days after its entry. 


History. 

Acts 1978, ch. 506, § 35; 1979, ch. 160, § 1; 
T.C.A., § 40-1239; Acts 1997, ch. 504, § 2; 2011, 
eh? 367,91; 20135, ch. 388, 9° 1: 2016, ch. 963; 
& 12019 chs105, $1) 


Amendments. 
The 2019 amendment substituted “sent by 


regular mail” for “sent by certified mail, re- 
stricted delivery, return receipt requested,” in 
the second sentence of (a). 


Effective Dates, 
Acts 2019, ch. 105, § 2. April 11, 2019. 


40-11-141. Release during trial — Revocation. 


NOTES TO DECISIONS 


2. Revocation of Bail. 

Trial court correctly revoked defendant’s bail 
based upon the need to protect public safety 
after finding that defendant threatened others, 
including members of the district attorney’s 
office, inquired about purchasing guns from a 


pawn shop, and was described as being vulgar 
and angry. State v. Mason, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 965 (Tenn. Crim. App. 
Jan. 6, 2016), appeal dismissed, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1063 (Tenn. 
Crim. App. Dec. 14, 2017). 


40-11-142. Due diligence to determine person’s criminal history. 


NOTES TO DECISIONS 


1. Construction. 

Statute reduces the risk of a recurrence of a 
situation in which the defendant is initially 
charged with and a bond is set on a driving 
under the influence (DUI) but the State later 


increases the charge to a felony offense upon 
learning of the extent of the defendant’s prior 
DUI convictions. State v. Aldaba-Arriaga, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 904 
(Tenn. Crim. App. Dec. 14, 2018). 


40-11-150. Determination of risk to victim prior to release — Condi- 
tional release — Discharge of conditions — Notification to 
law enforcement. [Effective until October 1, 2021. See the 
version effective on October 1, 2021.] 


(a) In addition to the factors set out in § 40-11-118, in making a decision 
concerning the amount of bail required for the release of a defendant who is 
arrested for the offense of child abuse, child neglect, or child endangerment, as 
defined in § 39-15-401, the offense of aggravated child abuse, aggravated child 
neglect, or aggravated child endangerment, as defined in § 39-15-402, the 
offense of stalking, aggravated stalking or especially aggravated stalking, as 
defined in § 39-17-315, any criminal offense defined in title 39, chapter 13, in 
which the alleged victim of the offense is a victim as defined in § 36-3-601(5), 
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(10) or (11), or is in violation of an order of protection as authorized by title 36, 
chapter 3, part 6, the magistrate shall review the facts of the arrest and 
detention of the defendant and determine whether the defendant is: 

(1) A threat to the alleged victim; 

(2) A threat to public safety; and 

(3) Reasonably likely to appear in court. 

(b) Before releasing a person arrested for or charged with an offense 
specified in subsection (a), or a violation of an order of protection, the 
magistrate shall make findings on the record, if possible, concerning the 
determination made in accordance with subsection (a), and shall impose one 
(1) or more conditions of release or bail on the defendant to protect the alleged 
victim of any such offense and to ensure the appearance of the defendant at a 
subsequent court proceeding. The conditions may include: 

(1) An order enjoining the defendant from threatening to commit or 
committing specified offenses against the alleged victim; 

(2) An order prohibiting the defendant from harassing, annoying, tele- 
phoning, contacting or otherwise communicating with the alleged victim, 
either directly or indirectly; 

(3) An order directing the defendant to vacate or stay away from the home 
of the alleged victim and to stay away from any other location where the 
victim is likely to be; 

(4) An order prohibiting the defendant from using or possessing a firearm 
or other weapon specified by the magistrate; 

(5) An order prohibiting the defendant from possession or consumption of 
alcohol, controlled substances or controlled substance analogues; 

(6) An order requiring the defendant to carry or wear a global positioning 
monitoring system device and, if able, pay the costs associated with 
operating that device and electronic receptor device provided to the victim, 
pursuant to § 40-11-152; and 

(7) Any other order required to protect the safety of the alleged victim and 
to ensure the appearance of the defendant in court. 

(c) Concurrent with the imposition of one (1) or more conditions of release, 
the magistrate shall: 

(1) Issue a written order for conditional release containing the conditions 
of the release on a form prepared by the administrative office of the courts, 
in consultation with the Tennessee task force against domestic violence, and 
distributed to judges and magistrates by the administrative office of the 
courts; 

(2) Immediately distribute a copy of the order to the law enforcement 
agency having custody of the defendant, which agency shall file and 
maintain the order in the same manner as is done for orders of protection; 
and 

(3) Provide the law enforcement agency with any available information 
concerning the location of the victim in a manner that protects the safety of 
the victim. 

(d) The law enforcement agency having custody of the defendant shall 
provide a copy of the conditions to the defendant upon the defendant’s release. 
Failure to provide the defendant with a copy of the conditions of release does 
not invalidate the conditions if the defendant has notice of such conditions. 
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(e) If conditions of release are imposed without a hearing, the defendant 
may request a prompt hearing before the court having jurisdiction of the 
offense for which the defendant was arrested or is charged to review the 
conditions. Upon such a request, the court shall hold a prompt hearing to 
review the conditions. 

(f) When a defendant who is arrested for or charged with an offense specified 
in subsection (a) or with a violation of an order of protection is released from 
custody, the law enforcement agency having custody of the defendant shall: 

(1) Use all reasonable means to immediately notify the victim of the 
alleged offense of the release and of the address and telephone number of the 
nearest source of assistance to victims of domestic violence, including, but 
not limited to, shelters, counseling centers or other appropriate community 
resources; and 

(2) Send the victim at the victim’s last known address a copy of any 
conditions of release. If the victim is present at the time the conditions are 
imposed, a copy of the conditions may be given to the victim at that time; 
provided, that failure to furnish the victim a copy of any conditions of release 
shall not constitute negligence per se by the law enforcement agency. 

(g) Release of a defendant who is arrested for or charged with a crime 
specified in subsection (a) or with a violation of an order of protection shall not 
be delayed because of the requirements of subsection (f). 

(h)(1) Any offender arrested for the offense of stalking, aggravated stalking, 
or especially aggravated stalking, as defined in § 39-17-315, or any criminal 
offense defined in title 39, chapter 13, in which the alleged victim is a victim 
as defined in § 36-3-601, shall not be released within twelve (12) hours of the 
time of arrest. The magistrate or other official duly authorized to release the 
offender may, however, release the offender in less than twelve (12) hours if 
the official finds that the offender is not a threat to the alleged victim. 

(2) The findings shall be reduced to writing. The written findings must be 
attached to the warrant and shall be preserved as a permanent part of the 
record. The arresting officer shall make official note of the time of the arrest 
in order to establish the beginning of the twelve-hour period required by this 
subsection (h). 

(3) If the offender is released prior to the conclusion of the twelve-hour 
period, the official shall make all reasonable efforts to directly contact the 
victim and inform the victim that the person charged with the offense will be 
released prior to the conclusion of the twelve-hour period mandated in 
subdivision (h)(1). 

(4) If an order of protection or restraining order has been issued against 
an offender arrested for an offense listed in subdivision (h)(1), but the 
offender has not been served with the order prior to incarceration, the 
offender shall be served whenever possible with the order prior to the 
offender’s release from incarceration. If an order has not been served on the 
offender at the conclusion of the offender’s twelve-hour holding period, the 
offender may be released, but the order shall be served as soon as possible 
after the release. Service remains valid on an offender if it is made after the 
offender is released from incarceration rather than while incarcerated for 
the twelve-hour hold period. 
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(i(1) A person who violates a condition of release imposed pursuant to this 
section shall be subject to immediate arrest with or without a warrant as 
provided in § 40-7-103(b). If the violation of the condition of release also 
constitutes the offense of violation of a protective order as prohibited by 
§ 39-13-1138, the person shall be charged with the offense, and the bail of the 
person violating the condition of release may be revoked by the court having 
jurisdiction of the offense. 

(2) If the violation of the condition or release does not also constitute a 

violation of § 39-13-113, the release condition violation shall be punished as 
contempt of the court imposing the conditions, and the bail of the person 
violating the condition of release may be revoked. 
(j)(1) If a defendant upon whom conditions of release have been imposed 
pursuant to this section is for any reason discharged or released from those 
conditions, the discharging or releasing court shall notify all law enforce- 
ment agencies within its jurisdiction that the defendant is no longer subject 
to the conditions originally imposed. 

(2) The administrative office of the courts, in consultation with the 
domestic violence state coordinating council, shall prepare a discharge from 
conditions of release notification form to send to law enforcement agencies as 
required by subdivision (j)(1) and shall distribute the form to all courts with 
the authority to discharge or release a defendant from conditions of release. 
(k)(1) Any offender arrested for a violation of § 71-6-119, involving physical 
harm or abuse in which the alleged victim is an adult of advanced age as 
those terms are defined in § 71-6-102, or for a violation of § 39-15-507 or 
§ 39-15-508 involving neglect or aggravated neglect shall not be released 
within twelve (12) hours of the time of arrest. The magistrate or other official 
duly authorized to release the offender may, however, release the offender in 
less than twelve (12) hours if the official finds that the offender is not a 
threat to the alleged victim. 

(2) The findings shall be reduced to writing. The written findings must be 
attached to the warrant and shall be preserved as a permanent part of the 
record. The arresting officer shall make official note of the time of arrest in 
order to establish the beginning of the twelve-hour period required by this 
subsection (k). 

(3) If the offender is released prior to the conclusion of the twelve-hour 
period, the official shall make all reasonable efforts to directly contact the 
victim and inform the victim that the person charged with the offense will be 
released prior to the conclusion of the twelve-hour period mandated in 
subdivision (k)(1). 

(4)(A) A person who violates a condition of release imposed pursuant to 

this section shall be subject to immediate arrest with or without a warrant 

as provided in § 40-7-103(b). If the violation of the condition of release also 
constitutes the offense of violation of a protective order as prohibited by 

§ 39-13-113, the person shall be charged with the offense, and the bail of 

the person violating the condition of release may be revoked by the court 

having jurisdiction of the offense. 
(B) If the violation of the condition of release does not also constitute a 
violation of § 39-13-113, the release condition violation shall be punished 
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as contempt of the court imposing the conditions, and the bail of the person 

violating the condition of release may be revoked. 

(1)(1)(A) Any officer who has reason to believe that a defendant under arrest 
may pose a substantial likelihood of serious harm to the defendant or to 
others may make a recommendation to the community mental health 
crisis response service that the defendant be evaluated by a member of 
such service to determine if the defendant is subject to admission to a 
hospital or treatment resource pursuant to § 33-6-403. 

(B) The assessment of the defendant by a member of a community 
mental health crisis response service shall be completed within twelve (12) 
hours from the time the defendant is in custody or the magistrate or other 
official with the authority to determine bail shall set bail and admit the 
defendant to bail, when appropriate. However, if the assessment is being 
conducted at the end of the twelve-hour period, the member of the 
community mental health crisis response service may complete the 
assessment. The magistrate or other official duly authorized to release the 
defendant may, however, release the accused in less than twelve (12) hours 
if the official determines that sufficient time has or will have elapsed for 
the victim to be protected. 

(C) Ifthe assessment of the defendant by the member of the community 
mental health crisis response service indicates that the defendant does not 
meet the standards of § 33-6-403, the officer who has reasonable cause to 
believe that the defendant may pose a substantial likelihood of serious 
harm shall so report to the magistrate or other official with the authority 
to determine bail and such magistrate or official shall set bail and admit 
the defendant to bail, when appropriate. 

(2) The officer who has reasonable cause to believe that the defendant 
may pose a substantial likelihood of serious harm shall note the time the 
defendant was taken into custody for purposes of beginning the twelve-hour 
assessment period provided in subdivision (/)(1)(B). 

(m)(1) Following the arrest of a person for any criminal offense defined in 

title 39, chapter 13, in which the alleged victim of the offense is a domestic 

abuse victim as defined in § 36-3-601, the court or magistrate shall make a 

finding whether there is probable cause to believe the respondent either: 

(A) Caused serious bodily injury, as defined in § 39-11-106, to the 
alleged domestic abuse victim; or 

(B) Used or displayed a deadly weapon, as defined in § 39-11-106. 

(2) If the court or magistrate finds probable cause to believe that one (1) 
or both of the circumstances in subdivision (m)(1) did occur, unless the court 
or magistrate finds that the offender no longer poses a threat to the alleged 
victim or public safety, the court or magistrate shall impose the twelve-hour 
hold period and victim notification requirements in accordance with subsec- 
tion (h). 

(3) Prior to the offender’s release on bond, the court or magistrate shall 
issue a no contact order containing all of the bond conditions set out in this 
section that are applicable to the protection of a domestic abuse victim. 
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History. §§ 5, 6; 2006, ch. 920, §§ 5, 6; 2008, ch. 868, 

Acts 1995, ch. 410, § 1; 1996, ch. 710, § 1; § 4; 2010, ch. 937, § 2; 2010, ch. 981,§ 5; 2011, 
1997, ch. 487, § 1; 1999, ch. 128, §§ 1,2;1999, ch. 406, § 1; 2012, ch. 848, § 30; 2015, ch. 245, 
ch. 138, §§ 1-3; 2000, ch. 683, -§ 1; 2001, ch. * -§ 1#2015; ch. 375, $§ 1; 2; 2016, ch: 720; § 1; 
309, §§ 1-5; 2004, ch. 780, § 1; 2005, ch. 482, 2018, ch. 586, § 2; 2018, ch. 1050, § 7. 


40-11-150. Additional factors in determining amount of bail — Condi- 
tional release — Discharge of conditions — Notification to 
law enforcement. [Effective on October 1, 2021. See the 
version effective until October 1, 2021.] 


(a) In addition to the factors set out in $ 40-11-118, in making a decision 
concerning the amount of bail required for the release of a defendant who is 
arrested for the offense of child abuse, child neglect, or child endangerment, as 
defined in § 39-15-401; the offense of aggravated child abuse, aggravated child 
neglect, or aggravated child endangerment, as defined in § 39-15-402; the 
offense of stalking, aggravated stalking, or especially aggravated stalking, as 
defined in § 39-17-315; a violation of § 39-15-507 or $ 39-15-508, involving 
neglect or aggravated neglect of an elderly or vulnerable adult; a violation of 
§ 39-15-510 or § 39-15-5111 involving abuse or aggravated abuse of an elderly 
or vulnerable adult; any criminal offense defined in title 39, chapter 13, in 
which the alleged victim of the offense is a victim as defined in $ 36-3-601(5), 
(10), or (11), or is in violation of an order of protection as authorized by title 36, 
chapter 3, part 6, the magistrate shall review the facts of the arrest and 
detention of the defendant and determine whether the defendant is: 

(1) A threat to the alleged victim; 

(2) A threat to public safety; and 

(3) Reasonably likely to appear in court. 

(b) Before releasing a person arrested for or charged with an offense specified 
in subsection (a), or a violation of an order of protection, the magistrate shall 
make findings on the record, if possible, concerning the determination made in 
accordance with subsection (a), and shall impose one (1) or more conditions of 
release or bail on the defendant to protect the alleged victim of any such offense 
and to ensure the appearance of the defendant at a subsequent court proceeding. 
The conditions may include: 

(1) An order enjoining the defendant from threatening to commit or 
committing specified offenses against the alleged victim; 

(2) An order prohibiting the defendant from harassing, annoying, tele- 
phoning, contacting or otherwise communicating with the alleged victim, 
either directly or indirectly; 

(3) An order directing the defendant to vacate or stay away from the home 
of the alleged victim and to stay away from any other location where the 
victim 1s likely to be; 

(4) An order prohibiting the defendant from using or possessing a firearm 
or other weapon specified by the magistrate; 

(5) An order prohibiting the defendant from possession or consumption of 
alcohol, controlled substances or controlled substance analogues; 

(6) An order requiring the defendant to carry or wear a global positioning 
monitoring system device and, if able, pay the costs associated with operating 
that device and electronic receptor device provided to the victim, pursuant to 
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§ 40-11-152; and 4 

(7) Any other order required to protect the safety of the alleged victim and 
to ensure the appearance of the defendant in court. 

(c) Concurrent with the imposition of one (1) or more conditions of release, 
the magistrate shall: 

(1) Issue a written order for conditional release containing the conditions 
of the release on a form prepared by the administrative office of the courts, in 
consultation with the Tennessee task force against domestic violence, and 
distributed to judges and magistrates by the administrative office of the 
courts; 

(2) Immediately distribute a copy of the order to the law enforcement 
agency having custody of the defendant, which agency shall file and maintain 
the order in the same manner as is done for orders of protection; and 

(3) Provide the law enforcement agency with any available information 
concerning the location of the victim in a manner that protects the safety of 
the victim. 

(dt) The law enforcement agency having custody of the defendant shall 
provide a copy of the conditions to the defendant upon the defendant’s release. 
Failure to provide the defendant with a copy of the conditions of release does not 
invalidate the conditions if the defendant has notice of such conditions. 

(e) If conditions of release are imposed without a hearing, the defendant may 
request a prompt hearing before the court having jurisdiction of the offense for 
which the defendant was arrested or is charged to review the conditions. Upon 
such a request, the court shall hold a prompt hearing to review the conditions. 

(f) When a defendant who is arrested for or charged with an offense specified 
in subsection (a) or with a violation of an order of protection is released from 
custody, the law enforcement agency having custody of the defendant shall: 

(1) Use all reasonable means to immediately notify the victim of the alleged 
offense of the release and of the address and telephone number of the nearest 
source of assistance to victims of domestic violence, including, but not limited 
to, shelters, counseling centers or other appropriate community resources; 
and 

(2) Send the victim at the victim’s last known address a copy of any 
conditions of release. If the victim is present at the time the conditions are 
imposed, a copy of the conditions may be given to the victim at that time; 
provided, that failure to furnish the victim a copy of any conditions of release 
shall not constitute negligence per se by the law enforcement agency. 

(g) Release of a defendant who is arrested for or charged with a crime 
specified in subsection (a) or with a violation of an order of protection shall not 
be delayed because of the requirements of subsection (f). 

(h)(1) Any offender arrested for the offense of stalking, aggravated stalking, or 
especially aggravated stalking, as defined in § 39-17-315, or any criminal 
offense defined in title 39, chapter 13, in which the alleged victim is a victim 
as defined in § 36-3-601, shall not be released within twelve (12) hours of the 
time of arrest. The magistrate or other official duly authorized to release the 
offender may, however, release the offender in less than twelve (12) hours if the 
official finds that the offender is not a threat to the alleged victim. 

(2) The findings shall be reduced to writing. The written findings must be 
attached to the warrant and shall be preserved as a permanent part of the 
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record. The arresting officer shall make official note of the time of the arrest 
in order to establish the beginning of the twelve-hour period required by this 
subsection (h). 

(3) If the offender is released prior to the conclusion of the twelve-hour 
period, the official shall make all reasonable efforts to directly contact the 
victim and inform the victim that the person charged with the offense will be 
released prior to the conclusion of the twelve-hour period mandated in 
subdivision (h)(1). 

(4) If an order of protection or restraining order has been issued against an 

offender arrested for an offense listed in subdivision (h)(1), but the offender 
has not been served with the order prior to incarceration, the offender shall be 
served whenever possible with the order prior to the offender’s release from 
incarceration. If an order has not been served on the offender at the 
conclusion of the offender’s twelve-hour holding period, the offender may be 
released, but the order shall be served as soon as possible after the release. 
Service remains valid on an offender if it is made after the offender is released 
from incarceration rather than while incarcerated for the twelve-hour hold 
period. 
(i)(1) A person who violates a condition of release imposed pursuant to this 
section shall be subject to immediate arrest with or without a warrant as 
provided in § 40-7-103(b). If the violation of the condition of release also 
constitutes the offense of violation of a protective order as prohibited by 
§ 39-13-113, the person shall be charged with the offense, and the bail of the 
person violating the condition of release may be revoked by the court having 
jurisdiction of the offense. 

(2) If the violation of the condition or release does not also constitute a 

violation of § 39-13-113, the release condition violation shall be punished as 
contempt of the court imposing the conditions, and the bail of the person 
violating the condition of release may be revoked. 
GD If a defendant upon whom conditions of.release have been imposed 
pursuant to this section is for any reason discharged or released from those 
conditions, the discharging or releasing court shall notify all law enforcement 
agencies within its jurisdiction that the defendant is no longer subject to the 
conditions originally imposed. 

(2) The administrative office of the courts, in consultation with the 
domestic violence state coordinating council, shall prepare a discharge from 
conditions of release notification form to send to law enforcement agencies as 
required by subdivision (j)(1) and shall distribute the form to all courts with 
the authority to discharge or release a defendant from conditions of release. 
(k)(1L) A magistrate or other official shall not release an offender arrested for 
a violation of § 39-15-510 or § 39-15-5111, involving abuse or aggravated 
abuse of an elderly or vulnerable adult, or for a violation of § 39-15-507 or 
§ 39-15-508, involving neglect or aggravated neglect of an elderly or vulner- 
able adult, within twelve (12) hours of the time of arrest. However, the 
magistrate or other official duly authorized to release the offender may release 
the offender in less than twelve (12) hours if the magistrate or other official 
finds that the offender is not a threat to the alleged victim. 

(2) The findings shall be reduced to writing. The written findings must be 
attached to the warrant and shall be preserved as a permanent part of the 
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record. The arresting officer shall make official note of the time of arrest in 

order to establish the beginning of the twelve-hour period required by this 

subsection (k). 

(3) If the offender is released prior to the conclusion of the twelve-hour 
period, the official shall make all reasonable efforts to directly contact the 
victim and inform the victim that the person charged with the offense will be 
released prior to the conclusion of the twelve-hour period mandated in 
subdivision (k)(1). 

(4)(A) A person who violates a condition of release imposed pursuant to this 

section shall be subject to immediate arrest with or without a warrant as 

provided in §$ 40-7-103(b). If the violation of the condition of release also 
constitutes the offense of violation of a protective order as prohibited by 

§ 39-13-113, the person shall be charged with the offense, and the bail of 

the person violating the condition of release may be revoked by the court 

having jurisdiction of the offense. 

(B) If the violation of the condition of release does not also constitute a 
violation of § 39-13-113, the release condition violation shall be punished 
as contempt of the court imposing the conditions, and the bail of the person 
violating the condition of release may be revoked. 

()(D(A) Any officer who has reason to believe that a defendant under arrest 
may pose a substantial likelihood of serious harm to the defendant or to 
others may make a recommendation to the community mental health crisis 
response service that the defendant be evaluated by a member of such 
service to determine if the defendant is subject to admission to a hospital or 
treatment resource pursuant to $ 33-6-403. 

(B) The assessment of the defendant by a member of a community 
mental health crisis response service shall be completed within twelve (12) 
hours from the time the defendant is in custody or the magistrate or other 
official with the authority to determine bail shall set bail and admit the 
defendant to bail, when appropriate. However, if the assessment is being 
conducted at the end of the twelve-hour period, the member of the 
community mental health crisis response service may complete the assess- 
ment. The magistrate or other official duly authorized to release the 
defendant may, however, release the accused in less than twelve (12) hours 
if the official determines that sufficient time has or will have elapsed for the 
victim to be protected. 

(C) If the assessment of the defendant by the member of the community 
mental health crisis response service indicates that the defendant does not 
meet the standards of § 33-6-403, the officer who has reasonable cause to 
believe that the defendant may pose a substantial likelihood of serious 
harm shall so report to the magistrate or other official with the authority to 
determine bail and such magistrate or official shall set bail and admit the 
defendant to bail, when appropriate. 

(2) The officer who has reasonable cause to believe that the defendant may 
pose a substantial likelihood of serious harm shall note the time the 
defendant was taken into custody for purposes of beginning the twelve-hour 
assessment period provided in subdivision (1)(1)(B). 
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(m)(1) Following the arrest of a person for any criminal offense defined in title 
39, chapter 13, in which the alleged victim of the offense is a domestic abuse 
victim as defined in $ 36-3-601, the court or magistrate shall make a finding 
whether there is probable cause to believe the respondent either: 

(A) Caused serious bodily injury, as defined in § 39-11-106, to the 

alleged domestic abuse victim; or 

(B) Used or displayed a deadly weapon, as defined in $ 39-11-106. 

(2) If the court or magistrate finds probable cause to believe that one (1) or 
both of the circumstances in subdivision (m)(1) did occur, unless the court or 
magistrate finds that the offender no longer poses a threat to the alleged 
victim or public safety, the court or magistrate shall impose the twelve-hour 
hold period and victim notification requirements in accordance with subsec- 


tion (h). 


(3) Prior to the offender’s release on bond, the court or magistrate shall 
issue a no contact order containing all of the bond conditions set out in this 
section that are applicable to the protection of a domestic abuse victim. 


History. 

Acts 1995, ch. 410, § 1; 1996, ch. 710, § 1; 
1997, ch. 487, § 1; 1999, ch. 128, $§ 1, 2; 1999, 
ch. 138, §§ 1-3; 2000, ch. 633, § 1; 2001, ch. 
309, §§ 1-5; 2004, ch. 780, § 1; 2005, ch. 482, 
8§ 5, 6; 2006, ch. 920, §§ 5, 6; 2008, ch. 868, 
§ 4; 2010, ch. 937, § 2; 2010, ch. 981, § 5; 2011, 
ch. 406, § 1; 2012, ch. 848, § 30; 2015, ch. 245, 
$05 2085, ehii375$$ 1, 2) 2016; chi i20; S41; 
2018, ch. 586, § 2; 2018, ch. 1050, § 7; 2021, ch. 
500, §§ 16, 17. 


Compiler’s Notes. 

Acts 2021, ch. 500, § 1 provided that the act 
is known and may be cited as the “Safe Seniors 
Act of 2021”. 


Amendments. 

The 2021 amendment, in (a), inserted “a 
violation of § 39-15-507 or § 39-15-508, involv- 
ing neglect or aggravated neglect of an elderly 


or vulnerable adult; a violation of §§ 39-15-510 
or 39-15-511 involving abuse or aggravated 
abuse of an elderly or vulnerable adult;”; and 
rewrote (k)(1), which read: “Any offender ar- 
rested for a violation of § 71-6-119, involving 
physical harm or abuse in which the alleged 
victim is an adult of advanced age as those 
terms are defined in § 71-6-102, or for a viola- 
tion of § 39-15-507 or § 39-15-508 involving 
neglect or aggravated neglect shall not be re- 
leased within twelve (12) hours of the time of 
arrest. The magistrate or other official duly 
authorized to release the offender may, how- 
ever, release the offender in less than twelve 
(12) hours if the official finds that the offender 
is not a threat to the alleged victim.” 


Effective Dates. 

Acts 2021, ch. 500, § 19. October 1, 2021; 
provided, that for the purpose of promulgating 
rules, the act took effect on May 25, 2021. 


40-11-152. Global positioning monitoring system as a condition of bail. 


(a)(1) For the purposes of this part, “global positioning monitoring system” 
means a system that electronically determines and reports the location of an 
individual through the use of a transmitter or similar device carried or worn 
by the individual that transmits latitude and longitude data to a monitoring 
entity through global positioning satellite technology. 

(2) “Global positioning monitoring system” does not include a system that 
contains or operates global positioning system technology, radio frequency 
identification technology or any other similar technology that is implanted in 
or otherwise invades or violates the individual’s body. 

(b) Pursuant to § 40-11-150, the magistrate may order any defendant who 


is arrested for the offense of stalking, aggravated stalking or especially 
aggravated stalking, as defined in § 39-17-315, any criminal offense defined in 
title 39, chapter 13, in which the alleged victim of the offense is a victim as 
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defined in § 36-3-601(5), (10) or (11), or is in violation of an order of protection 
as authorized by title 36, chapter 3, part 6, to do the following as a condition 
of bail: 

(1) Carry or wear a global positioning monitoring system device and, 
except as provided by subsection (h), pay the costs associated with operating 
that system in relation to the defendant; or 

(2) If the alleged victim of the offense consents after receiving the 
information described by subsection (d) and, except as provided by subsec- 
tion (h), pay the costs associated with providing the victim with an electronic 
receptor device that: 

(A) Is capable of receiving the global positioning monitoring system 
information from the device carried or worn by the defendant; and 

(B) Notifies the victim if the defendant is at or near a location that the 
defendant has been ordered to refrain from going to or near under 

§ 40-11-150. 

(c) Before imposing a condition described by subsection (b), the magistrate 
must afford an alleged victim an opportunity to provide the magistrate with a 
list of areas from which the victim would like the defendant excluded and shall 
consider the victim’s request, if any, in determining the locations the defendant 
will be ordered to refrain from going to or near. If the magistrate imposes a 
condition described by subsection (b), the magistrate shall specifically describe 
the locations that the defendant has been ordered to refrain from going to or 
near and the minimum distances, if any, that the defendant must maintain 
from those locations. 

(d) Before imposing a condition described by subdivision (b)(2), the magis- 
trate must provide to an alleged victim information regarding: 

(1) The victim’s right to participate in a global positioning monitoring 
system or to refuse to participate in that system and the procedure for 
requesting that the magistrate terminate the victim’s participation; 

(2) The manner in which the global positioning monitoring system tech- 
nology functions and the risks and limitations of that technology, and the 
extent to which the system will track and record the victim’s location and 
movements; 

(3) Any locations that the defendant is ordered to refrain from going to or 
near and the minimum distances, if any, that the defendant must maintain 
from those locations; 

(4) Any sanctions that the magistrate may impose on the defendant for 
violating a condition of bond imposed under this section; 

(5) The procedure that the victim is to follow, and support services 
available to assist the victim, if the defendant violates a condition of bond or 
if the global positioning monitoring system equipment fails; 

(6) Community services available to assist the victim in obtaining shelter, 
counseling, education, child care, legal representation, and other assistance 
available to address the consequences of domestic violence; and 

(7) The fact that the victim’s communications with the magistrate con- 
cerning the global positioning monitoring system and any restrictions to be 
imposed on the defendant’s movements are not confidential. 

(e) In addition to the information described by subsection (d), the magistrate 
shall provide to an alleged victim who participates in a global positioning 
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monitoring system under this section the name and telephone number of an 
appropriate person employed by a local law enforcement agency who the victim 
may call to request immediate assistance if the defendant violates a condition 
of bond imposed under this section. 

(f) In determining whether to order a defendant’s participation in a global 
positioning monitoring system under this section, the magistrate shall con- 
sider the likelihood that the defendant’s participation will deter the defendant 
from seeking to kill, physically injure, stalk, or otherwise threaten the alleged 
victim before trial. 

(g) An alleged victim may request that the magistrate terminate the 
victim’s participation in a global positioning monitoring system at any time. 
The magistrate may not impose sanctions on the victim for requesting 
termination of the victim’s participation in or refusing to participate in a global 
positioning monitoring system under this section. 

(h) If the magistrate determines that the defendant is indigent, the magis- 
trate shall order the defendant to pay any portion of the costs required by 
subsection (b) for which the defendant has the ability to pay, as determined by 
the magistrate. Any portion of the costs required by subsection (b) that the 
defendant is unable to pay shall come from the electronic monitoring indigency 
fund established pursuant to § 55-10-419, subject to the availability of funds. 

(i) The magistrate that imposes a condition described by subsection (b) shall 
order the entity that operates the global positioning monitoring system to 
notify the magistrate and the appropriate local law enforcement agency if a 
defendant violates a condition of bond imposed under this section. 

(j) This section shall not limit the authority of the magistrate to impose any 
other reasonable conditions of bond or enter any orders of protection under 
other applicable statutes. 

(k) The global positioning monitoring of any defendant ordered pursuant to 
this section shall be provided by the county or municipality in which the court 
ordering the monitoring is located and shall not be provided by the board of 
parole. 


History. 
Acts 2011, ch. 406, § 2; 2019, ch. 505, § 9. 


Compiler’s Notes. 

Acts 2019, ch. 505, § 10 provided that not- 
withstanding any law to the contrary, the state 
treasurer may use any funds in the electronic 
monitoring indigency fund to pay for the use of 
global positioning monitoring devices by indi- 
gent persons for eligible offenses as a condition 
of bail or sentencing ordered by a court between 
July 1, 2016, and August 16, 2018, that were 


previously submitted to the state treasurer for 
approval on or before August 16, 2018. 


Amendments. 

The 2019 amendment rewrote (h), which 
read: “The magistrate may allow a defendant to 
perform community service in lieu of paying the 
costs required by subsection (b) if the magis- 
trate determines that the defendant is indi- 
gent.” 


Effective Dates. 
Acts 2019, ch. 505, § 11. July 1, 2019. 


40-11-153. Release within twelve hours of the time of arrest prohibited 
for certain offenses — Exceptions — Requirements. 


(a) Any defendant arrested for the offense of unauthorized camping on state 
property, as defined in § 39-14-414; vandalism, as described in § 39-14- 
408(b)(1); rioting, as defined in § 39-17-302; aggravated rioting, as defined in 
§ 39-17-3083; inciting to riot, as defined in § 39-17-304; disrupting a meeting or 
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procession, as described in § 39-17-306; or obstructing a highway, as described 
in § 39-17-307(a)(1) shall not be released within twelve (12) hours of the time 
of arrest. The magistrate or other official duly authorized to release the 
defendant may, however, release the defendant in less than twelve (12) hours 
if the official finds that the defendant is not likely to immediately resume the 
criminal behavior based on the circumstances of the arrest and the defendant’s 
prior criminal history, if any. 

(b) The findings of the magistrate or other official duly authorized to release 
the defendant must be reduced to writing. The written findings must be 
attached to the warrant and shall be preserved as a permanent part of the 
record. The arresting officer shall make official note of the time of the arrest in 
order to establish the beginning of the twelve-hour period required by this 
section. 


History. 2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 21. that the act, which enacted this section, applies 


Coniilerts Notéa! to offenses committed after August 20, 2020. 


For the Preamble to the act concerning a _ Effective Dates. 
uniform framework of laws that will protect the Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
rights of all Tennesseans to peacefully demon- 20, 2020. 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 


PART 2 
FORFEITURE OF BAIL 


40-11-203. Exoneration by surrender of defendant. 


NOTES TO DECISIONS 


3. Court with Authority to Exonerate. notice of appeal seeking relief from the final 
Trial court lost subject matter jurisdiction judgment. State v. La Ron Houston-Church (In 

over a bail bonding company’s motions to exon-__re 911 Bail Bonding, LLC, Surety), — S.W.3d 

erate because the trial court lost subject matter —, 2021 Tenn. Crim. App. LEXIS 46 (Tenn. 

jurisdiction to amend or modify its final judg- Crim. App. Feb. 9, 2021). 

ment when the bail bonding company filed a 


PART 3 
PROFESSIONAL BONDSMEN 


40-11-318. Bounty hunting. 


(a) “Bounty hunting” means a person acting as an agent of a professional 
bondsman who attempts to take or takes into custody a person who has failed 
to appear in court and whose bond has been forfeited, for a fee, the payment of 
which is contingent upon the taking of a person into custody and returning the 
person to the custody of the professional bondsman for whom the bounty 
hunter works. “Bounty hunting” does not include the taking into custody of a 
person by a professional bondsman if the professional bondsman is arresting a 
person with whom the professional bondsman, or the company or surety for 
whom the professional bondsman acts as an approved agent, has contracted. 
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(b)(1) The following persons are prohibited from serving as a bounty hunter 
in this state: | 
(A) A person who has been convicted of a felony in any state; or 
(B) A person who has been convicted of two (2) or more Class A or Class 
B misdemeanors in this state, or equivalent offenses in any other state, 
within the past five (5) years. 
(2) A violation of subdivision (b)(1) is a Class A misdemeanor. 

(c) Before a bounty hunter takes into custody any person who has failed to 
appear in court, the bounty hunter shall comply with § 40-11-401, make a good 
faith effort to verify the person’s address, and present to the office of the 
appropriate law enforcement officer of the political subdivision where the 
taking will occur: 

(1) A certified copy of the underlying criminal process against the 
defendant; 

(2) A certified copy of the bond or capias; 

(3) Proper credentials from a professional bondsman in Tennessee verify- 
ing that the bounty hunter is an agent of a professional bondsman; and 

(4) A pocket card, with identifying photo, certifying that the bounty 

hunter has completed the training required by § 40-11-401. 

(d) Failure to present all of the proper credentials as specified in this section 
to the office of the appropriate law enforcement officer prior to taking any 
person into custody shall be punishable as a Class A misdemeanor. 

(e) A professional bondsman, who knowingly employs a convicted felon to 
act as an agent of the bondsman for purposes of taking into custody a person 
who failed to appear in court, commits a Class A misdemeanor. 

(f) Any resident of this state who is a United States citizen and who intends 
to perform the functions of a bounty hunter as defined in subsection (a), shall 
submit to a criminal history background check as provided by § 38-6-109 at 
the sheriffs office at the county of the person’s permanent residence. The 
person requesting the criminal history background check shall be responsible 
for any fees associated with the background check. The criminal background 
check shall include fingerprint checks against state and federal criminal 
records maintained by the Tennessee bureau of investigation (TBI) and the 
federal bureau of investigation (FBI). The sheriffs office shall maintain files in 
their respective counties on bounty hunters requesting a criminal history 
background check. A sheriff may charge a fee of not more than two hundred 
dollars ($200) for each background check performed pursuant to this subsec- 
tion (f) and in addition to the background check fees payable to the TBI, the 
FBI and any designated vendor. 

(g) No bounty hunter shall wear, carry, or display any uniform, badge, 
shield, card, or other item with any printing, insignia, or emblem that purports 
to indicate or copies or resembles an item that indicates that such bounty 
hunter is an employee, officer, or agent of any local, state, or federal govern- 
ment or any political subdivision of any local, state, or federal government. Any 
time a bounty hunter is engaged in the functions of bounty hunting, the bounty 
hunter shall wear clothing that clearly identifies the person as a bounty hunter 
and prominently displays the words “bounty hunter”. 

(h) Nothing in this section gives a bounty hunter legal defense or privilege 
to violate any traffic laws or criminal statutes. 
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History. sional bondsman acts as an approved agent, 
Acts 1998, ch. 1019, § 1; 2001, ch. 430, § 1; has contracted.” at the end of the paragraph; 
2011, ch. 456, § 1; 2014, ch. 759, § 1; 2018, ch. and rewrote (b) which read: “No person who has 
826, §§ 1-5; 2018, ch. 885, § 1; 2021, ch. 520, been convicted of a felony shall serve as a 
§§ 1, 2. bounty hunter in this state. Persons having 
Ada been convicted of a felony who perform the 
endments. 


The 2021 amendment in (a), substituted “act- sary ces, of a bounty. bunker as defined in this 
ing” for “who acts” near the beginning of the section commit a criminal offense, punishable 


paragraph, inserted “take” following “profes- %° Class A misdemeanor. 
sional bondsman who attempts to” in the first [Effective Dates. 


sentence, substituted “. ‘Bounty hunting’” for “; Acts 2021, ch. 520, § 5. May 25, 2021. 
provided, that ‘bounty hunting’” and added “if 


the professional bondsman is arresting a per- Cross-References. 
son with whom the professional bondsman, or Penalties for Class A and B misdemeanors, 
the company or surety for whom the profes- § 40-35-111. 


PART 4 


CONTINUING EDUCATION FOR PROFESSIONAL BAIL 
BONDING AGENTS 


40-11-401. Continuing education required. 


(a) Each professional bail bondsman or bonding agent individually, including 
partners, officers and directors of a corporation engaged for profit who are 
qualified as professional bail bondsmen or bonding agents, making bonds or 
entering into undertakings as surety in criminal proceedings as defined in 
§ 40-11-301, shall obtain eight (8) hours of continuing education credits during 
each twelve-month period beginning on January 1, 1997. For the purpose of 
this part, “agent” means a professional bail bondsman or professional bail 
bonding agent, including those who are licensed as limited insurance repre- 
sentatives by the department of commerce and insurance pursuant to title 56, 
chapter 6, part 1 and the regulations of that department. 

(b) Each person acting as a bounty hunter pursuant to § 40-11-318, includ- 
ing a professional bondsman acting as a bounty hunter, must obtain eight (8) 
hours of continuing education credits during each twelve-month period begin- 
ning on January 1, 2022, and at least five (5) of the eight (8) hours must have 
a specific focus on bounty hunting. 


History. Effective Dates. 
Acts 1996, ch. 856, § 1; 1997, ch. 265, §§ 1, 2; Acts 2021, ch. 520, § 5. May 25, 2021. 
Bed. Cie ba, 8), 


Amendments. 
The 2021 amendment added (b). 


40-12-104 
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CHAPTER 12 
GRAND JURY PROCEEDINGS 


PART 1 
GENERAL PROVISIONS 


40-12-104. Application to testify by person having knowledge of com- 


mission of offense. 


NOTES TO DECISIONS 


ANALYSIS 
2 Petition for Writ of Mandamus Dis- 
missed. 
3. Testimony Before Grand Jury Panel Dis- 
cretionary. 


2. Petition for Writ of Mandamus Dis- 
missed. 

Petition for writ of mandamus was properly 
dismissed as petitioner’s constitutional rights 
to due process and state court access were not 
violated because the statute regarding applica- 
tion to testify before the grand jury did not 
establish a clear and specific duty on the part of 
the grand jury foreperson to meet with peti- 
tioner in prison or to cause him to be trans- 
ported to testify before a grand jury panel; 
much of the manner in which the foreperson, in 
collaboration with the grand jury panel, was to 
determine whether the potential witness’s 
knowledge warranted investigation by the 
grand jury was discretionary; and a writ of 
mandamus would not be a proper remedy as 


issuance of the writ would manifestly prejudice 
public interest. Willis v. Johnson, — S.W.3d —, 
2018 Tenn. App. LEXIS 563 (Tenn. Ct. App. 
Sept. 27, 2018). 


3. Testimony Before Grand Jury Panel 
Discretionary. 

This statute establishes a person’s discre- 
tionary opportunity to testify before a grand 
jury panel, using the discretionary auxiliary 
verb, “may;” once it has been established that 
such a person is going to testify, this statute 
then mandates, using the mandatory auxiliary 
verb, “shall,” much of the manner in which the 
testimony shall be presented, including the 
witness’s appearance before the grand jury 
foreperson, the composition of the grand jury 
panel, and the finality of the grand jury panel’s 
decision regarding whether an investigation is 
warranted. The unambiguous language of this 
statute provides that testimony before a grand 
jury panel under this statute is discretionary, 
not mandatory. Willis v. Johnson, — S.W.3d —, 
2018 Tenn. App. LEXIS 563 (Tenn. Ct. App. 
Sept. 27, 2018). 


CHAPTER 13 
INDICTMENTS 


PART 2 
FORM AND SUFFICIENCY 


40-13-202. Statement of offense. 


NOTES TO DECISIONS 


ANALYSIS 


a Counts. 
3. —Charge of Separate Offense. 
39. Indictment Sufficient. 


2. Counts. 


3. —Charge of Separate Offense. 
Trial court erred by granting defendant’s 
motion to dismiss the charges on the ground 
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that the indictment was duplicitous since it 


charged a single count of each offense by listing 
two Schedule II drugs because the offense com- 
prised the single homicide of the victim and the 
allegations regarding the particular drugs that 
led to the victim’s death did not render the 
charge duplicitous. State v. Lewis, —S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 437 (Tenn. Crim. 
App. June 23, 2020), review denied and ordered 
not published, — S.W.3d —, 2020 Tenn. LEXIS 
482 (Tenn. Nov. 12, 2020). 


40-13-207 


39. Indictment Sufficient. 

Indictments charging defendant with first 
degree premeditated murder, first degree 
felony murder, and aggravated robbery were 
sufficient because the elements of the crimes 
were clearly set forth in the indictment, along 
with the statutes for each. State v. Rimmer, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 322 
(Tenn. Crim. App. May 21, 2019). 


40-13-203. Certainty as to person charged. 


NOTES TO DECISIONS 


6. Insufficient Designation. 

Defendant’s conviction for employing a fire- 
arm during the commission of a dangerous 
felony had to be vacated because (1) the indict- 
ment did not charge defendant with that of- 
fense, (2) defendant could not waive the error, 


40-13-206. Alternative allegations. 


and (3) the indictment did not meet constitu- 
tional requirements to give defendant proper 
notice of charges and to give the court an 
adequate basis for a proper judgment. Romero 
v. State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 321 (Tenn. Crim. App. May 20, 2019). 


NOTES TO DECISIONS 


1. Alternate Means. 

Trial court erred by granting defendant’s 
motion to dismiss the charges on the ground 
that the indictment was duplicitous since it 
charged a single count of each offense by listing 
two Schedule II drugs because the offense com- 
prised the single homicide of the victim and the 


40-13-207. Time of offense. 


allegations regarding the particular drugs that 
led to the victim’s death did not render the 
charge duplicitous. State v. Lewis, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 437 (Tenn. Crim. 
App. June 23, 2020), review denied and ordered 
not published, — S.W.3d —, 2020 Tenn. LEXIS 
482 (Tenn. Nov. 12, 2020). 


NOTES TO DECISIONS 


5. Sufficient Allegations. 

Defendant did not show that any variance 
between the indictment and the evidence pre- 
sented at trial was material and prejudicial 
because there was no question that the victim 
was under the age of 13, the indictment alleged 
that the offenses were committed between Sep- 


tember 2012 and January 10, 2014, the date of 
the offense was not a material ingredient of 
rape of a child and incest, and during his 
forensic interview the victim said that the of- 
fenses occurred over Christmas break. State v. 
Strange, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 228 (Tenn. Crim. App. Apr. 9, 2020). 


CHAPTER 14 
RIGHTS OF DEFENDANTS 


Part 3. Transcripts and Court Reporters 


Section 


40-14-311. Minimum compensation payable to court reporters. 
40-14-312. Fees for transcripts — Transcripts for indigent defendants. 


40-14-101 


CRIMINAL PROCEDURE 50 


PART 1 
GENERAL PROVISIONS 


40-14-101. Speedy trial — Right to be heard. 


NOTES TO DECISIONS 


ANALYSIS 


1, Speedy Trial. 
6 —Permissible Delay. 


1. Speedy Trial. 

Trial court properly found that defendant’s 
speedy trial rights were not violated because, 
while the State conceded that it took “over two 
years’ for the case to go to trial, defendant 
conceded that he did not assert his right to a 
speedy trial, and the issuance of a superseding 
indictment did constitute prejudice to him. 
State v. Pearsons, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 648 (Tenn. Crim. App. Aug. 
22, 2018); 

Defendant’s right to a speedy trial was not 
violated despite the 20-month long delay be- 
cause defendant was already in custody on a 


separate matter and was released prior to trial, 
there was no evidence that the delay was 
meant to gain a tactical advantage of defen- 
dant, and defendant was not prejudiced by the 
delay. State v. Jordan, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 27 (Tenn. Crim. App. Jan. 
21, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 370 (Tenn. June 3, 2020). 


6. —Permissible Delay. 

Defendant was not denied his right to a 
speedy trial because the delay of just over two 
years was not unreasonable; there was no evi- 
dence that the delay was intentionally caused 
by the State, defendant failed to present any 
evidence that he was prejudiced by the delay, 
and the case was extremely complex. State v. 
Carter, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 647 (Tenn. Crim. App. Aug. 22, 2018). 


PART 2 
COUNSEL FOR INDIGENTS 


40-14-203. Scope of representation. 


Law Reviews. 
Pleading Guilty: Indigent Defendant Percep- 


tions of the Plea Process, 13 Tenn. J. L. & Pol’y 
459 (Winter 2019). 


40-14-2207. Compensation — Necessary services for indigent defen- 


dants. 


NOTES TO DECISIONS 


ANALYSIS 


4, Capital Cases. 
5. Non-Capital Cases. 


4, Capital Cases. 

Based on the record defendant failed to show 
a particularized need for a mitigation expert 
because the record contained only trial court’s 
order denying funding, which justified its deci- 
sion on the basis that it had already appointed 
two lawyers and a fact investigator, any one of 
whom was capable of conducting an investiga- 
tion into mitigation evidence, and that the 
appointment of a mitigation expert would not 


assist defendant in any way. State v. Jones, 568 
S.W.3d 101, 2019 Tenn. LEXIS 19 (Tenn. Jan. 
30, 2019), cert. denied, Jones v. Tennessee, 205 
L. Ed. 2d 144, 140 S. Ct. 262, — U.S. —, 2019 
U.S. LEXIS 5344 (U.S. Oct. 7, 2019). 


5. Non-Capital Cases. 

Post-conviction court properly denied defen- 
dant’s request to receive funding for a mental 
health expert witness at the post-conviction 
stage because defendant was not entitled to 
expert services in a non-capital case wherein 
defendant was sentenced to life plus five years 
following convictions of first degree murder, 
arson, possession of a shotgun with an altered 
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serial number, and theft. Maraschiello v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 780 
(Tenn. Crim. App. Dec. 4, 2020). 


PART 3 
TRANSCRIPTS AND COURT REPORTERS 


40-14-307. Duties of designated reporter — Party permitted private 
reporter. 


NOTES TO DECISIONS 


3. No Prejudice. 

Defendant was not entitled to relief on defen- 
dant’s claim that defendant was denied an 
audio recording of defendants’ trial because the 
appellate court could not conclude that defen- 
dant was denied a record of sufficient complete- 
ness for purposes of appeal or that the denial of 
access of the recording of the trial otherwise 


general allegation that the trial transcript 
omitted certain material, defendant failed to 
specify what that material might have been or 
how it related to the issues on appeal. State v. 
Waggoner, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 595 (Tenn. Crim. App. Sept. 24, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 


resulted in prejudice. While defendant made a oa EL nels Sa Ng 


40-14-311. Minimum compensation payable to court reporters. 


The minimum compensation payable to court reporters with at least ten (10) 
years of experience or court reporters holding the designation licensed court 
reporter (LCR), as defined in § 20-9-602, issued by the Tennessee board of 
court reporting is set at the following rates: 

(1) For a full-day appearance, three hundred fifty dollars ($350); and 
(2) For a half-day appearance, one hundred seventy-five dollars ($175). 


pensated in accordance with schedules fixed by 
the administrative director within budgetary 
limits as provided by law.” 


History. 
Acts 1965, ch. 221, § 11; T-C.A., § 40-2039; 
Acts 1998, ch. 66, § 64; 2019, ch. 467, § 1. 


Amendments. 
The 2019 amendment rewrote the section 
which read: “Each court reporter shall be com- 


Effective Dates. 
Acts 2019, ch. 467, § 3. July 1, 2019. 


40-14-312. Fees for transcripts — Transcripts for indigent defendants. 


The fee rate that may be charged and collected by a court reporter for 
transcripts is four dollars ($4.00) per page. If the defendant prays and is 
granted an appeal and is determined by the trial judge to be without sufficient 
funds to pay for the preparation of the transcript of the proceedings, the trial 
judge shall direct the court reporter to furnish the defendant a complete 
transcript of the proceedings, the fee for which shall be paid by this state out 
of money appropriated for that purpose. The reporter may require any party 
requesting a transcript to pay the estimated fee in advance except as to 
transcripts which are to be paid for by this state. 


History. 
Acts 1965, ch. 221, § 12; T.C.A., § 40-2040; 
Acts 1993, ch. 66, § 65; 2019, ch. 467, § 2. 


Amendments. 
The 2019 amendment rewrote the first sen- 
tence which read: “Each court reporter may 


40-15-105 


charge and collect fees for transcripts at rates 
prescribed by the administrative director.” 
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Effective Dates. 
Acts 2019, ch. 467, § 3. July 1, 2019. 


CHAPTER 15 
PRETRIAL DIVERSION 


40-15-105. Memorandum of understanding — Suspended prosecution. 


NOTES TO DECISIONS 


ANALYSIS 


14. Denial of Diversion. 
19. Abuse of Discretion. 


14. Denial of Diversion. 

Prosecutor did not abuse the prosecutor’s 
discretion by denying defendant’s application 
for pretrial diversion because the prosecutor 
considered all of the available evidence and 
reviewed and weighed all of the relevant factors 
before denying pretrial diversion. State v. 
Woodard, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 346 (Tenn. Crim. App. June 10, 2019). 


19. Abuse of Discretion. 

In a case in which a grand jury charged 
defendant with two counts of child abuse, the 
district attorney did not abuse her discretion by 
denying defendant’s application for pretrial di- 
version. The record indicated that the district 
attorney considered all the available evidence 
and reviewed all of the relevant factors before 
denying pretrial diversion to defendant. State 
v. Edwards, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 449 (Tenn. Crim. App. June 19, 
2018). | 


CHAPTER 17 
EVIDENCE AND WITNESSES 


Part 1. General Provisions 


Section 


40-17-102. Remote testimony by forensic analyst. 


40-17-104. Petition for protective order prohibiting the defendant and defendant’s counsel from 
publishing victim, informant, or witness’s name, contact information, or state- 
ments at any time prior to or during trial — Issuance of protective order — 


Violation. 


40-17-125. Subpoena requiring production of documentation and testimony in investigations of 
offenses of sexual exploitation of a minor. 


PART 1 
GENERAL PROVISIONS 


40-17-102. Remote testimony by forensic analyst. 


(a) As used in this section: 


(1) “Forensic analyst” means an expert in the scientific detection of crime; 


and 


(2) “Remote testimony” means any method by which a forensic analyst 
testifies from a location other than the location where the hearing or trial is 
being conducted and outside the physical presence of a party or parties. 
(b) The court may permit remote testimony by a forensic analyst in any 


criminal proceeding only if: 


(1) The state has provided a copy of any report produced by the forensic 
analyst that the state is seeking to admit into evidence through remote 
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testimony to the defendant at least fifteen (15) days prior to the proceeding; 
(2) The defendant agrees to permit remote testimony; 
(3) The court finds that the defendant’s agreement was knowing and 
voluntary; and 
(4) The court and the state agree to permit remote testimony. 

(c) Any remote testimony conducted under this section must allow all 
parties to observe the demeanor of the analyst as the analyst testifies in a 
similar manner as if the analyst were testifying in the location where the 
hearing or trial is being conducted. The court shall ensure that the defendant 
has a full and fair opportunity for examination and cross-examination of the 
analyst. 


History. is known and may be cited as the “Safe Seniors 
Acts 2021, ch. 501, § 1. Act of 2021”. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 500, § 1 provided that the act Acts 2021, ch. 501, § 2. July 1, 2021. 


40-17-104. Petition for protective order prohibiting the defendant and 
defendant’s counsel from publishing victim, informant, or 
witness’s name, contact information, or statements at any 
time prior to or during trial — Issuance of protective order 
— Violation. 


(a) If a district attorney general is required to disclose to the defendant 
information including the name, contact information, or statements of a victim 
of a sexual offense under title 39, chapter 13, part 5; law enforcement 
informant, or witness who is expected to testify against a defendant charged 
with a crime involving a weapon or the use of force, then the district attorney 
general may petition the court for a protective order prohibiting the defendant 
and the defendant’s counsel from publishing the victim, informant, or witness’s 
name, contact information, or statements at any time prior to or during the 
trial. The petition must: 

(1) Be certified or supported by an affidavit of the victim, informant, or 
witness; 

(2) Identify the specific information that should be subject to prohibition 
from publication; and 

(3) Show good cause for issuing the protective order, which may include 
that allowing the defendant to publish the information is likely to result in 
coercion, intimidation, or harassment designed to discourage the victim, 
informant, or witness from testifying at trial or appearing as a witness. 

(b) If, after reviewing the petition, the court finds there is good cause for 
prohibiting the publishing of the information, then the court shall issue the 
protective order expressly limiting the publication of the victim, informant, or 
witness’s information at any time prior to or during the trial. 

(c) This section does not restrict the right of a defendant or defendant’s 
counsel to conduct an investigation or interviews to be used at trial. 

(d) A person who knowingly violates a protective order issued pursuant to 
this section commits a Class E felony. 


40-17-105 


History. 
Acts 2021, ch. 586, § 1. 


Code Commission Notes. Acts 2021, ch. 586, 
§ 1 enacted a new code section, § 40-17-102, 
but that section was redesignated as § 40-17- 
104, by authority of the Code Commission. 
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Effective Dates. 
Acts 2021, ch. 586, § 2. July 1, 2021. 


Cross-References. 
Penalty for Class E felony, § 40-35-111. 


40-17-105. Meeting witnesses face to face — Compulsory process. 


NOTES TO DECISIONS 


7. Physician Subject to Subpeona by De- 
position. 

Postconviction court erred by failing to grant 
petitioner’s physician’s motion to quash a judi- 
cial subpoena compelling him to testify at a 
hearing on behalf of petitioner because he was 
statutorily exempt from subpoena to the hear- 
ing but was subject to subpoena to a deposition. 
The court further held that it saw no reason 


why petitioner could not participate in the 
physician’s deposition via telephone, video, or 
some other media, and therefore petitioner’s 
inability to leave prison to attend a deposition 
was not sufficient justification for denying the 
physician’s motion to quash. Sexton v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 876 
(Tenn. Crim. App. Nov. 30, 2018). 


40-17-106. Endorsement of names of witnesses. 


NOTES TO DECISIONS 


ANALYSIS 


2. Compliance. 
2 Prejudice. 
10. Amendment. 


2. Compliance. 

Trial court did not abuse its discretion when 
it determined that the State had not failed to 
disclose a witness and allowed the witness to 
testify because the State had not learned of the 
witness’s involvement in the case until the day 
of trial; and the State disclosed the witness’s 
name as soon as it was made aware that she 
would be willing and able to testify. State v. 
Burnette, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 682 (Tenn. Crim. App. Sept. 6, 2018). 


9. Prejudice. 

Trial court did not err by permitting the State 
to introduce the testimony of a witness as a 
“surprise witness” on the second day of trial 
because the State did not learn about the wit- 
ness until the second of trial and immediately 


disclosed the witness to defendant, and defen- 
dant did not establish prejudice by the State’s 
failure to list the witness on the pretrial wit- 
ness list, as defendant was able to call his 
testimony into question during cross-examina- 
tion by establishing his relationship to the 
victim and the victim’s family. State v. Sherlin, 
—§8.W.3d —, 2018 Tenn. Crim. App. LEXIS 555 
(Tenn. Crim. App. July 24, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 777 
(Tenn. Dec. 7, 2018). 


10. Amendment. 

Trial court did not err when it allowed the 
State to amend its indictment to include a 
special agent as an expert in historical cell site 
data analysis, 12 days before trial, because 
defendant had access to his cell phone records 
and, despite the late disclosure, defendant con- 
ducted extensive cross and re-cross examina- 
tions of the agent and thus, was not prejudiced. 
State v. Smoot, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 739 (Tenn. Crim. App. Oct. 1, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 77 (Tenn. Jan. 16, 2019). 
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40-17-125 


40-17-123. Obtaining subpoena for production of documents or infor- 
mation — Required findings and duties — Self incrimi- 


nation — Contempt. 


NOTES TO DECISIONS 


ANALYSIS 


di Requirements for Issuance. 
1.5. Timely Challenge. 


1. Requirements for Issuance. 

Trial court did not err in denying defendant’s 
motion to suppress his cell phone’s call data 
records obtained pursuant to a judicial sub- 
poena because the information in the affidavit 
was sufficient, as it provided that defendant 
was a suspect in a murder, that evidence indi- 
cated that defendant had planned the murder 
in advance, and that the records were needed to 
gain additional information relating to his in- 
volvement in the murder. It was reasonable to 
believe that defendant would have utilized his 
cell phone in planning the murder. State v. 
Brown, — S.W.3d —, 2019 Tenn. Crim. App. 


LEXIS 220 (Tenn. Crim. App. Apr. 8, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
387 (Tenn. Aug. 15, 2019). 


1.5. Timely Challenge. 

Defendant’s motion to suppress his cell 
phone’s call data records obtained pursuant to 
a judicial subpoena, filed more than two years 
prior to trial, was not untimely because defen- 
dant’s cell phone carrier, and not defendant, 
was the “person to whom a subpoena was 
directed,” and defendant could not have chal- 
lenged the subpoena within seven days of its 
service because he was not given notice of its 
issuance. State v. Brown, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 220 (Tenn. Crim. App. 
Apr. 8, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 387 (Tenn. Aug. 15, 2019). 


40-17-125. Subpoena requiring production of documentation and tes- 
timony in investigations of offenses of sexual exploitation 
of a minor. 


(a) In any investigation relating to the offenses of sexual exploitation of a 
minor, as defined in § 39-17-1003, aggravated sexual exploitation of a minor, 
as defined in § 39-17-1004, or especially aggravated sexual exploitation of a 
minor, as defined in § 39-17-1005, and upon reasonable cause to believe that 
an internet service account has been used in the exploitation or attempted 
exploitation of a minor, the district attorney general or an assistant district 
attorney general may issue in writing and cause to be served a subpoena 
requiring the production and testimony described in subsection (b). 

(b) Except as provided in subsection (c), a subpoena issued under this 
section is authorized to require the production of any records or other 
documentation relevant to the investigation including: 

(1) Name; 

(2) Address; 

(3) Local and long distance telephone connection records, or records of 
session times and durations; 

(4) Length of service, including start date, and types of service utilized; 

(5) Telephone or instrument number or other subscriber number of 
identity, including any temporarily assigned network address; and 

(6) Means and source of payment for such service, including any credit 
card or bank account number. 

(c) The provider of electronic communication service or remote computing 
service shall not disclose the following pursuant to a subpoena but may only do 
so pursuant to a warrant issued by a court of competent jurisdiction: 

(1) In-transit electronic communications; 
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(2) Account memberships related to internet groups, newsgroups, mailing 
lists or specific areas of interest; 
(3) Account passwords; and 
(4) Account content to include: 
(A) Electronic mail in any form; 
(B) Address books, contact lists, or buddy lists; 
(C) Financial records; 
(D) Internet proxy content or internet history; and 
(E) Files or other digital documents stored within the account or 
pursuant to use of the account. 

(d) At any time before the return date specified on the subpoena, the person 
summoned may, in the general sessions court of the county in which the person 
resides or does business, petition for an order modifying or quashing the 
subpoena, or a prohibition of disclosure by a court. 

(e) A subpoena under this section shall describe the objects required to be 
produced and shall prescribe a return date within a reasonable period of time 
within which the objects can be assembled and made available. 

(f) If no case or proceeding arises from the production of records or other 
documentation pursuant to this section within a reasonable time after those 
records or documentation are produced, the district attorney general shall 
either destroy the records and documentation or return them to the person who 
produced them. 

(g) A subpoena issued under this section may be served by any person who 
is authorized to serve process under the Tennessee Rules of Civil Procedure 
and such subpoena shall be served in accordance with such rules. 

(h) Each district attorney general shall annually report the following 
information to the judiciary committee of the senate and the criminal justice 
committee of the house of representatives no later than February 1 for the 
preceding calendar year: 

(1) The number of requests for administrative subpoenas made under this 
section; 

(2) The number of administrative subpoenas issued under this section; 

(3) The number of administrative subpoenas issued under this section 
that were contested; 

(4) The number of administrative subpoenas issued under this section 
that were quashed or modified; 

(5) The number of search warrants that were issued as a consequence of 
the issuance of an administrative subpoena under this section; and 

(6) The number of individuals who were prosecuted under §§ 39-17-1008, 

39-17-1004, and 39-17-1005 following the issuance of an administrative 

subpoena under this section. 

(i) Except as provided in subsection (h), any information, records or data 
reported or obtained pursuant to a subpoena issued pursuant to this section 
shall remain confidential and shall not be further disclosed unless in connec- 
tion with a criminal case related to the subpoenaed materials. 
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History. 
Acts 2010, ch. 613, § 1; 2013, ch. 236, § 35; 
2019, ch. 345, § 56; 2021, ch. 64, § 48. 


Amendments. 

The 2019 amendment substituted “judiciary” 
for “criminal justice” preceding “committee of 
the house” in (h). 


40-18-110 


The 2021 amendment substituted “criminal 
justice committee of the house of representa- 
tives” for “judiciary committee of the house of 
representatives” in (h). 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 
Acts 2021, ch. 64, § 132. March 29, 2021. 


PART 2 


UNIFORM LAW TO SECURE ATTENDANCE OF 
WITNESSES 


40-17-204. Issuance of summons. 


NOTES TO DECISIONS 


2. Authority of Post-Conviction Court. 
Petitioner failed to establish that granting 
yet another continuance would have benefitted 
him, and thus he was not entitled to post- 
conviction relief; despite repeated continu- 
ances, he waited until the day before the hear- 
ing to complain about his inability to secure the 
attendance of appellate counsel, an out-of-state 


resident, and while neither petitioner nor post- 
conviction counsel requested that a subpoena 
be issued for appellate counsel, the post-convic- 
tion court correctly stated that it did not have 
the authority to issue such a subpoena. McK- 
aughan v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 21 (Tenn. Crim. App. Jan. 13, 
2021). 


CHAPTER 18 
TRIAL AND VERDICT 


40-18-110. Charge as to lesser included offenses — Written request. 


NOTES TO DECISIONS 


ANALYSIS 
1 Application. 
4, Instruction Not Required. 
6. Effectiveness of Counsel. 


11. Harmless Error. 

1. Plain Error: 

13. Criminal Attempt As Lesser Included Of- 
fense. 

15. Lesser Included Offense Instructions. 


1. Application. 

All of the statutory elements of promoting 
prostitution are included within the statutory 
elements of trafficking a person for a commer- 
cial sex act; thus, the trial court erred in 
determining promoting prostitution was not a 
lesser-included offense of trafficking a person 
for a commercial sex act, and defendant’s con- 
victions were to be merged. State v. Ward, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 152 
(Tenn. Crim. App. Feb. 27, 2020). 


4. Instruction Not Required. 

Defendant was not entitled at defendant’s 
trial for first degree premeditated murder to a 
jury instruction on the lesser-included offense 
of voluntary manslaughter because the un- 
armed victim did nothing to provoke defendant 
before defendant shot the victim. There was no 
evidence that defendant killed the victim while 
in a state of passion produced by adequate 
provocation sufficient to lead a reasonable per- 
son to act in an irrational manner, and there 
was no proof that the victim was involved in the 
earlier shooting of defendant’s sibling. State v. 
Mason, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 54 (Tenn. Crim. App. Jan. 28, 2019). 

Trial court’s failure to instruct the jury on 
solicitation and facilitation did not rise to the 
level of plain error as consideration of the issue 
was not necessary to do substantial justice 
because, considering the weight of the evidence 
presented and the defenses presented by the 
parties, the omission of the solicitation and 
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facilitation instructions did not affect the out- 
come of the trial. State v. Robinson, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 96 (Tenn. 
Crim. App. Mar. 17, 2021). 


6. Effectiveness of Counsel. 

Because aggravated sexual battery was a 
lesser included offense of the crime for which 
defendant was charged of rape of a child, defen- 
dant’s trial counsel did not perform deficiently 
by requesting a lesser included offense instruc- 
tion on the offense of aggravated sexual battery. 
Austin v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 627 (Tenn. Crim. App. Aug. 15, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 769 (Tenn. Dec. 5, 2018). 


11. Harmless Error. 

Although the trial court erred by refusing to 
instruct the jury on attempted rape of a child, 
as a lesser-included offense of rape of a child, 
the error was harmless beyond a reasonable 
doubt given the evidence at trial. State v. Gon- 
zales, — S.W3d —, 2018 Tenn. Crim. App. 
LEXIS 783 (Tenn. Crim. App. Oct. 18, 2018). 

Denying defendant’s request for a lesser- 
included-offense instruction on voluntary man- 
slaughter was harmless error because the jury 
convicted defendant of felony murder despite 
being instructed on other lesser-included of- 
fenses. State v. Toles, — S.W.38d —, 2019 Tenn. 
Crim. App. LEXIS 315 (Tenn. Crim. App. May 
17, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 462 (Tenn. Sept. 20, 2019). 


12. Plain Error. 

Trial court did not err in failing to instruct 
the jury on the lesser-included offenses of crimi- 
nally negligent homicide and facilitation of 
criminally negligent homicide because defen- 
dant did not submit a written request to the 
trial court for those instructions; and he was 
not entitled to plain error relief as the jury 
received a sequential instruction as well as an 
instruction on immediate lesser-included of- 
fenses as the record showed that the trial court 
instructed the jury on second degree murder, 
facilitation of second degree murder, reckless 
homicide, and facilitation of reckless homicide 
as lesser-included offenses of first degree felony 
murder. State v. Lester, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 889 (Tenn. Crim. App. 
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Dec. 10, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 201 (Tenn. Apr. 11, 2019). 

Trial court did not plainly err by instructing 
the jury on the lesser-included offense of volun- 
tary manslaughter during his trial for at- 
tempted premediated murder because this sec- 
tion provided that it was a lesser-included 
offense and the court had determined that the 
evidence was sufficient to support defendant’s 
conviction for attempted voluntary manslaugh- 
ter. State v. Hall, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 396 (Tenn. Crim. App. July 
8, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 534 (Tenn. Dec. 4, 2019). 


13. Criminal Attempt As Lesser Included 
Offense. 

Attempted theft was a lesser included offense 
of burglary indicted under T.C.A. § 39-14- 
402(a)(3) because it would have been impos- 
sible for the State to have proven defendant 
guilty of burglary without proving defendant 
attempted to commit theft, and for the same 
reason, criminal trespass was also a lesser 
included offense. State v. Hefner, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 381 (Tenn. Crim. 
App. July 2, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 191 (Tenn. Mar. 26, 2020). 


15. Lesser Included Offense Instructions. 

Because defendant failed to make a written 
request for a jury instruction on attempted 
theft as a lesser included offense of burglary 
and failed to raise the issue in his motion for 
new trial, defendant waived the issue. State v. 
Hefner, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 2, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
191 (Tenn. Mar. 26, 2020). 

Defendant waived for tactical reasons his 
argument that the trial court committed plain 
error by failing to instruct the jury on the lesser 
included offense of attempted theft because 
defendant’s cross-examination of the State’s 
witnesses and arguments to the jury focused on 
the criminal trespass element of burglary, not 
the attempt to commit theft element for which 
there was overwhelming evidence; as such, 
there were advantages to an “all or nothing” 
instruction where only burglary was charged. 
State v. Hefner, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 381 (Tenn. Crim. App. July 2, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 191 (Tenn. Mar. 26, 2020). 


NOTES TO DECISIONS 


9. Illustrative Cases. 

Trial court did not abuse its discretion by 
denying defendant’s motion to sequester the 
jury because the trial court instructed the em- 
paneled jurors initially and before each recess 


to refrain from conducting their own investiga- 
tions, from watching, listening, and reading 
news media relative to the case, and from 
speaking with anyone about the case; the court 
instructed the jurors to decide the case only on 
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the evidence presented at the trial; and defen- 
dant did not present any evidence that the jury 
did not follow the court’s instructions or that he 
was denied a fair trial. State v. Simpson, — 


40-18-118. Peremptory challenges. 


JUDGMENT AND SENTENCE 


40-20-112 


S.W.3d —, 2019 Tenn. Crim. App. LEXIS 173 
(Tenn. Crim. App. Mar. 18, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 322 
(Tenn. July 24, 2019). 


NOTES TO DECISIONS 


ANALYSIS 


es Denial of Right. 
3. Use of Challenge after Juror Not Excused 
for Cause. 


2. Denial of Right. 

Defendant waived any failure of a trial court 
to grant required peremptory challenges be- 
cause defendant did not object to the trial 
court’s jury selection procedure and did not 
raise the issue in a new trial motion. State v. 
Lane, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 600 (Tenn. Crim. App. Sept. 20, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
111 (Tenn. Feb. 19, 2020). 


3. Use of Challenge after Juror Not Ex- 
cused for Cause. 

Defendant was not entitled to relief on his 
claim that the requirement for him to use a 
peremptory challenge on a juror who should 
have been excused for cause deprived him of a 
fair trial because he acknowledged that his jury 
was impartial and the court rejected defen- 
dant’s request to overturn the standard articu- 
lated in Howell. State v. Ray, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 320 (Tenn. Crim. App. 
May 6, 2020). 


CHAPTER 20 
JUDGMENT AND SENTENCE 


Part 1. General Provisions 


Section 
40-20-114. Disqualification from public office. 


PART 1 
GENERAL PROVISIONS 


40-20-112. Judgment of infamy — Right of suffrage — Competency as 


a witness. 


NOTES TO DECISIONS 


ANALYSIS 


1. Applicability. 
8. Deprivation of Voting Rights. 


1. Applicability. 

Trial court erred in marking the checkbox 
that rendered him infamous on the judgment 
form for his misdemeanor evading arrest con- 
viction because a judgment of infamy should 
only be rendered upon conviction for a felony. 
State v. Derring, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 32 (Tenn. Crim. App. Jan. 16, 
2019). 


8. Deprivation of Voting Rights. 

Unlike T.C.A. § 40-20-112, which removes 
the right of suffrage, T.C.A. § 40-29-105 does 
not impose any punishment; rather, § 40-29- 
105 merely sets out the various procedures for 
pursuing restoration of one’s citizenship rights 
after he or she has been punished (under § 40- 
20-112) by removal of same. Moffitt v. State, — 
S.W.3d —, 2018 Tenn. App. LEXIS 708 (Tenn. 
Ct. App. Feb. 4, 2018). 
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40-20-114. Disqualification from public office. 


(a) A person who has been convicted in this state of an infamous crime, as 
defined by § 40-20-112, other than one specified in subsection (b), or convicted 
under the laws of the United States or another state of an offense that would 
constitute an infamous crime if committed in this state, shall be disqualified 
from qualifying for, seeking election to or holding a public office in this state, 
unless and until that person’s citizenship rights have been restored by a court 
of competent jurisdiction. , 

(b) Notwithstanding the provisions of subsection (a) to the contrary, a 
person convicted in this state of an infamous crime, as defined by § 40-20-112, 
or convicted under the laws of the United States or another state of an offense 
that would constitute an infamous crime if committed in this state, and the 
offense was committed while that person is holding an elected public office at 
the federal level, or in this or any other state or any political subdivision of this 
or any other state, shall be forever disqualified from qualifying for, seeking or 
holding any public office in this state or any political subdivision of this state, 
if the offense was committed in the person’s official capacity or involved the 
duties of the person’s office. This subsection (b) shall apply even if the person’s 
citizenship rights have been restored, but shall not be construed as limiting the 
restoration of any other citizenship rights, including the right of suffrage 
provided for in § 2-2-1389, § 2-19-1438, or § 40-29-105. 

(c) If a person is holding an elected public office and was convicted of an 
infamous crime pursuant to the qualifications in subsection (b) that was 
committed prior to July 1, 2007, the person shall be allowed to remain in office 
for the remainder of the term, but shall forever be prohibited from qualifying 
for, seeking or holding any public office in this state or political subdivision of 
this state after July 1, 2007, or when the term expires or when the person 
vacates the office, whichever is first. 

(d) If a person is holding an elected public office and is convicted of an 
infamous crime pursuant to the qualifications in subsection (b) that was 
committed on or after July 1, 2007, the conviction shall be grounds for removal 
from office in the manner provided by law and the person shall forever be 
prohibited from qualifying for, seeking or holding any public office in this state 
or political subdivision of this state after July 1, 2007. 

(e) Acourt shall not accept any plea agreement that allows an elected public 
official who is charged with an infamous crime involving an offense committed 
in the person’s official capacity or involving the duties of the person’s office, to 
qualify for, seek, or hold public office in this state or any political subdivision 
of this state at some point in the future. If an elected public official accepts a 
plea agreement for an offense committed in the person’s official capacity or 
involving the duties of the person’s office, the person is prohibited from 
qualifying for, seeking, or holding public office in this state or any political 
subdivision of this state at some point in the future after the plea agreement 
has been agreed to by all parties. 

(f) If any provision of this section or the application of this section to any 
person or circumstance is held invalid, the invalidity shall not affect other 
provisions or applications of the section that can be given effect without the 
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40-23-101 


invalid provision or application, and to that end this section is declared to be 


severable. 


History. 

Code 1858, § 5227; Shan., § 7200; Code 
1932, § 11763; Acts 1979, ch. 306, § 13; T.C.A. 
(orig. ed.), § 40-2714; Acts 2007, ch. 325, § 1; 
2019, ch. 281, § 3. 


Amendments. 
The 2019 amendment added present (e) and 
redesignated former (e) as present (f). 


Effective Dates. 
Acts 2019, ch. 281, § 4. July 1, 2019. 


CHAPTER 23 
EXECUTION OF JUDGMENT 


40-23-101. Commencement of sentence — Credit for pretrial detention 
and jail time pending appeal. 


NOTES TO DECISIONS 


ANALYSIS 


16. Determination of Credit. 
21. Habeas Corpus Relief Available. 


16. Determination of Credit. 

Defendant’s contention that he was entitled 
to the time he served in the Tennessee Depart- 
ment of Correction (TDOC) on a probation 
violation as pretrial jail credit on the instant 
case was rejected because defendant’s sen- 
tences were not concurrent as the probation 
violation sentence had expired prior to defen- 
dant’s plea in the instant case and therefore he 
had no sentences not yet fully served at the 
time he was sentenced in the instant case. In 
addition, defendant’s time in TDOC did not 
arise out of the instant case because even if 
defendant had posted bond in the instant case 
after his transport to TDOC on the probation 
violation, he would not have been released from 
TDOC. State v. Bly, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 31 (Tenn. Crim. App. Jan. 
23, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 351 (Tenn. July 20, 2020). 

Defendant argued that the case should be 
remanded for entry of a corrected judgment 
reflecting jail credits under T.C.A. § 40-23-101 
for the time he was incarcerated after the 
expiration of his sentences in the 2004 cases, 
but the court held that the probationary period 
in his 2004 cases remained tolled during the 
pendency of the November 2015 warrant. State 
v. Myatt, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 34 (Tenn. Crim. App. Jan. 24, 2020). 


21. Habeas Corpus Relief Available. 

Habeas corpus relief is available when the 
sentence under which a petitioner is held has 
expired; a flat rule that habeas corpus could 
never be used to address a denial of pretrial jail 
credit would defeat a petition filed by an incar- 
cerated petitioner whose sentence would have 
expired had the pretrial jail credit been prop- 
erly awarded. Anderson v. Washburn, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 79 (Tenn. 
Crim. App. Feb. 5, 2019), rev'd, — S.W.3d —, 
2019 Tenn. LEXIS 248 (Tenn. June 27, 2019). 

Trial court erred in denying petitioner’s ap- 
plication for a writ of habeas corpus relief 
because petitioner stated entitlement to habeas 
corpus relief in the form of the application of 
pretrial jail credit, and he had no direct appeal 
avenue to challenge the denial of pretrial jail 
credit; the trial court awarded pretrial jail 
credit, but there was no indication on the judg- 
ment forms that petitioner was credited for the 
13 days he was detained in the juvenile court 
detention center. Anderson v. Washburn, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 79 
(Tenn. Crim. App. Feb. 5, 2019), rev'd, — 
S.W.3d —, 2019 Tenn. LEXIS 248 (Tenn. June 
27, 2019). 

Properly-filed petition for writ of habeas cor- 
pus remains a viable avenue for relief on a 
claim that the trial court failed to award pre- 
trial jail credit as so long as the petitioner 
makes the required showing from the face of 
the record. Anderson v. Washburn, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 79 (Tenn. 
Crim. App. Feb. 5, 2019), rev'd, — S.W.3d —, 
2019 Tenn. LEXIS 248 (Tenn. June 27, 2019). 
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CHAPTER 24 
FINES 


Section 

40-24-105. Collection of fines, costs and litigation taxes — Installment payment plan — Sus- 
pended license — Restricted license — Conversion to civil judgment — Settlement. 
[Effective until January 1, 2022. See the version effective on January 1, 2022.] 

40-24-105. Collection of fines, costs and litigation taxes — Installment payment plan — Sus- 
pended license — Restricted license — Conversion to civil judgment — Settlement. 
[Effective on January 1, 2022. See the version effective until January 1, 2022.] 


40-24-105. Collection of fines, costs and litigation taxes — Installment 
payment plan — Suspended license — Restricted license — 


Conversion to civil judgment — Settlement. [Effective 
until January 1, 2022. See the version effective on January 
1, 2022.] 


(a) Unless discharged by payment or service of imprisonment in default of a 
fine, a fine may be collected in the same manner as a judgment in a civil action. 
The trial court may also enforce all orders assessing any fine remaining in 
default by contempt upon a finding by the court that the defendant has the 
present ability to pay the fine and willfully refuses to pay. Costs and litigation 
taxes due may be collected in the same manner as a judgment in a civil action, 
but shall not be deemed part of the penalty, and no person shall be imprisoned 
under this section in default of payment of costs or litigation taxes. The 
following shall be the allocation formula for moneys paid into court: the first 
moneys paid in any case shall first be credited toward payment of litigation 
taxes and once litigation taxes have been paid, the next moneys shall be 
credited toward payment of costs; then additional moneys shall be credited 
toward payment of the fine. 

(b)(1) Any person who is issued a license under title 55 and who has not paid 
all litigation taxes, court costs, and fines assessed as a result of disposition 
of any offense under the criminal laws of this state within one (1) year of the 
date of the completion of the sentence shall enter into an installment 
payment plan with the clerk of the court ordering disposition of the offense 
to make payments on the taxes, costs, and fines owed. 

(2) The clerk of the court ordering disposition of an offense shall offer a 
payment plan, which must be reasonable and based on a person’s income 
and ability to pay, to any person convicted of an offense under the criminal 
laws of this state who requests to make payments pursuant to an install- 
ment payment plan or who is required to enter into an installment payment 
plan in accordance with subdivision (b)(1). A person may request, and the 
court clerk shall grant, modifications to the payment plan upon a change in 
the person’s financial circumstances or upon good cause shown. If the 
request for modification is denied by a deputy clerk, then the person may 
appeal the denial to the chief clerk. If a request for modification is denied by 
the chief clerk, then the person may petition the court for modifications to 
the payment plan based upon a change in the person’s financial circum- 
stances or upon good cause shown. 

(3)(A) The court clerk shall inform a person who enters into a payment 
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plan pursuant to this subsection (b) that: 

(i) Failure to timely make the payments as ordered by the court 
results in the suspension of the person’s license and the issuance of a 
restricted license; and 

(ii) Any default on the payment plan while the person is issued a 
restricted license results in the revocation of the restricted license and 
the person’s driving privileges as described in subdivision (b)(5). 

(B) The court clerk shall notify the department of a person’s failure to 
comply with a payment plan established pursuant to this subsection (b). 

(C)G) Upon notice of the person’s failure to comply with the payment 

plan established pursuant to this subsection (b), the department shall 

notify the person in writing of the pending suspension of the person’s 
license and instruct the person to contact the appropriate court clerk 

within the time period described in this subdivision (b)(3)(C). 

(ii) A person has thirty (30) days from the date the department sends 
the notice described in subdivision (b)(3)(C)(@) to reestablish compliance 
with the payment plan or petition the court clerk or court and demon- 
strate that the person has, in fact, complied with the court clerk’s 
payment plan. 

(iii) If the person reestablishes compliance with the payment plan or 
demonstrates to the court clerk or court that the person complied with 
the court clerk’s payment plan, then the court clerk shall issue a receipt 
or other documentation to the person. If the person presents the receipt 
or other documentation to the department prior to the expiration of the 
thirty-day period described in subdivision (b)(3)(C)(@i), then the depart- 
ment shall not suspend the person’s license. 

(iv) A person who fails to reestablish compliance with the payment 
plan or demonstrate to the court clerk or court’s satisfaction that the 
person complied with the court clerk’s payment plan and whose license 
is suspended in accordance with this subdivision (b)(3) may apply to the 
court for the issuance of a restricted license. The court shall order the 
issuance of a restricted license if the person is otherwise eligible for a 
driver license. 

(D) If the person does not present the receipt or other documentation to 
the department prior to the expiration of the thirty-day period, then the 
department shall suspend the person’s license. Upon the person present- 
ing a certified copy of the court order in accordance with subdivision 
(b)(4)(B), the department shall issue a restricted license in place of the 
suspended license. 

(4)(A) A restricted license issued pursuant to this subsection (b) is valid 
only for travel necessary for: 

(i) Employment; 

(ii) School; 

(iii) Religious worship; 

(iv) Participation in a recovery court, which includes drug courts 
under the Drug Court Treatment Act of 2003, compiled in title 16, 
chapter 22; DUI courts; mental health courts; and veterans treatment 
courts; or 
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(v) Serious illness of the person or an immediate family member. 

(B) The order for the issuance of a restricted license must state with all 
practicable specificity the necessary times and places of permissible 
operation of a motor vehicle. The person may obtain a certified copy of the 
order and, within ten (10) days after the order is issued, present it to the 
department, which shall issue a restricted license embodying the limita- 
tions imposed in the order. After proper application and until the re- 
stricted license is issued, a certified copy of the order may serve in lieu of 
a driver license. 
(5)(A) If a person who is issued a restricted license fails to comply with a 
payment plan established pursuant to this subsection (b), the court clerk 
shall notify the department of the person’s failure to comply with the 
payment plan. 

(B)G) Upon notice of the person’s failure to comply with the payment 

plan, the department shall notify the person in writing of the pending 

revocation of the person’s restricted license and instruct the person to 
contact the appropriate court clerk within the time period described in 

this subdivision (b)(5)(B). 

(ii) A person has thirty (30) days from the date the department sends 
the notice described in subdivision (b)(5)(B)G) to reestablish compliance 
with the payment plan or petition the court clerk or court and demon- 
strate that the person has, in fact, complied with the court clerk’s 
payment plan. 

(iii) If the person reestablishes compliance with the payment plan or 
demonstrates to the court clerk or court that the person complied with 
the court clerk’s payment plan, then the court clerk shall issue a receipt 
or other documentation to the person. If the person presents the receipt 
or other documentation to the department prior to the expiration of the 
thirty-day period described in subdivision (b)(5)(B)(ii), then the depart- 
ment shall not revoke the person’s restricted license. 

(C) Ifthe person does not present the receipt or other documentation to 
the department prior to the expiration of the thirty-day period, then the 
department shall revoke the person’s restricted license. 

(D) No sooner than six (6) months from the date of revocation, a person 
whose restricted license is revoked pursuant to this subdivision (b)(5) may 
apply with the court clerk for a certification that the person is eligible to 
be reissued a restricted license; provided, that the person must be actively 
participating in an installment payment plan in accordance with subdivi- 
sion (b)(2). 

(E) Upon the person’s application for a certification that the person is 
eligible to receive a reissued restricted license pursuant to subdivision 
(b)(5)(D), the court clerk shall certify whether the person is actively 
participating in a payment plan and request the reissuance of a restricted 
driver license for the person if the person is otherwise eligible for a driver 
license. The certification must state with all practicable specificity the 
necessary times and places of permissible operation of a motor vehicle for 
purposes described in subdivision (b)(4)(A). The person may obtain a copy 
of the certification and, within ten (10) days after the certification is 
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issued, present it to the department, which shall issue a restricted license 
embodying the limitations imposed in the certification. After proper 
application and until the restricted license is issued, a copy of the 
certification may serve in lieu of a driver license. 

(6)(A) Notwithstanding this subsection (b), if a licensee claims an inability 

to pay taxes, fines, or costs imposed for a disposition of any offense under 

the criminal laws of this state due to indigency, the court shall offer the 
person the opportunity to submit proof of the person’s financial inability to 
pay, which may include a signed affidavit of indigency. For purposes of this 
subdivision (b)(6), the standard for a claim of indigency is the same as for 

an indigent person, as defined in § 40-14-201. 

(B) Upon proof of a person’s financial inability to pay, the court shall 
suspend the person’s taxes, fines, and costs. No additional fines or costs 
accrue against the original taxes, fines, and costs as a result of or during 
the suspension of the person’s taxes, fines, and costs. The court may order 
the person to reappear before the court for a reevaluation of the person’s 
financial ability or inability to pay the taxes, fines, or costs. If, after the 
reevaluation, the person: 

(i) Is no longer financially unable to pay or secure any portion of the 
taxes, fines, or costs in accordance with subdivision (b)(6)(A), the court 
shall reinstate the taxes, fines, and costs and apply subdivisions 
(b)(2)-(5); or 

(ii) Remains financially unable to pay any portion of the taxes, fines, 
or costs, the court shall extend the suspension of the person’s taxes, 
fines, and costs and may order the person to reappear before the court 
for a reevaluation of the person’s financial ability or inability to pay the 
fine or cost in accordance with this subdivision (b)(6)(B). The process 
described by this subdivision (b)(6)(B) applies until the person fully pays 
the moneys owed the court or any outstanding taxes, fines, or costs are 
waived by the court. 

(7) Notwithstanding this subsection (b), a person will be issued a re- 
stricted license or have the person’s license reinstated only if the person is 
otherwise eligible for a driver license. 

(8) The process described by this subsection (b) applies until the person 
fully pays the moneys owed the court or any outstanding taxes, fines, or costs 
are waived by the court. 

(9) If otherwise eligible for a driver license, any person whose driver 
license was revoked under this section, prior to July 1, 2019, for nonpayment 
of litigation taxes, court costs, and fines assessed may apply to the court 
having original jurisdiction over the offense for an order reinstating the 
person’s license upon entering into an installment payment plan under this 
subsection (b) or the submittal of proof described in subdivision (b)(6). The 
person may present a certified copy of the court’s order to the department of 
safety, which shall reissue a driver license at no cost to the person if the 
person is otherwise eligible for a driver license. 

(c) The district attorney general or the county or municipal attorney, as 
applicable, may, in that person’s discretion, and shall, upon order of the court, 
institute proceedings to collect the fine, costs and litigation taxes as a civil 
judgment. 
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(d)(1) Any fine, costs, or litigation taxes remaining in default after the entry 
of the order assessing the fine, costs, or litigation taxes may be collected by 
the district attorney general or the criminal or general sessions court clerk 
in the manner authorized by this section and otherwise by the trial court by 
contempt upon a finding by the court that the defendant has the present 
ability to pay the fine and willfully refuses to pay. After a fine, costs, or 
litigation taxes have been in default for at least six (6) months, the district 
attorney general or criminal or general sessions court clerk may retain an 
agent to collect, or institute proceedings to collect, or establish an in-house 
collection procedure to collect, fines, costs and litigation taxes. If an agent is 
used, the district attorney general or the criminal or general sessions court 
clerk shall request the county purchasing agent to utilize normal competi- 
tive bidding procedures applicable to the county to select and retain the 
agent. If the district attorney general and the criminal or general sessions 
court clerk cannot agree upon who collects the fines, costs and litigation 
taxes, the presiding judge of the judicial district or a general sessions judge 
shall make the decision. The district attorney general or criminal or general 
sessions court clerk may retain up to fifty percent (50%) of the fines, costs 
and litigation taxes collected pursuant to this subsection (d) in accordance 
with any in-house collection procedure or, if an agent is used, for the 
collection agent. The proceeds from any in-house collection shall be treated 
as other fees of the office. When moneys are paid into court, the allocation 
formula outlined in subsection (a) shall be followed, except up to fifty percent 
(50%) may be withheld for in-house collection or, if an agent is used, for the 
collection agent, with the remainder being allocated according to the 
formula. 

(2) On or after January 1, 2015, if an agent is used, the agent’s collection 

fee shall be added to the total amount owed. The agent’s collection fee shall 
not exceed forty percent (40%) of any amounts actually collected. When 
moneys are paid into court, the allocation formula outlined in subsection (a) 
shall be followed, except up to forty percent (40%) may be withheld for the 
collection agent, with the remainder being allocated according to the 
formula. 
(e)(1) The governing body of any municipality may by ordinance authorize 
the employment of a collection agency to collect fines and costs assessed by 
the municipal court where the fines and costs have not been collected within 
sixty (60) days after they were due. The authorizing ordinance shall include 
the requirement that the contract between the municipality and the collec- 
tion agency be in writing. 

(2) The collection agency may be paid an amount not exceeding forty 
percent (40%) of the sums collected as consideration for collecting the fines 
and costs. 

(3) The written contract between the collection agency and the munici- 
pality shall include a provision specifying whether the agency may institute 
an action to collect fines and costs in a judicial proceeding. 

(4) Nothing in this subsection (e) shall be interpreted to permit a 
municipality to employ a collection agency for the collection of unpaid 
parking tickets in violation of § 6-54-5138. 
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(f) If any fine, costs or litigation taxes assessed against the defendant in a 
criminal case remain in default when the defendant is released from the 
sentence imposed, the sentence expires or the criminal court otherwise loses 
jurisdiction over the defendant, the sentencing judge, clerk or district attorney 
general may have the amount remaining in default converted to a civil 
judgment pursuant to the Tennessee Rules of Civil Procedure. The judgment 
may be enforced as is provided in this section or in any other manner 
authorized by law for a civil judgment. 

(g) After a fine, costs, or litigation taxes have been in default for at least five 
(5) years, the criminal or general sessions court clerk may, subject to approval 
by a court of competent jurisdiction, accept a lump-sum partial payment in full 
settlement of the outstanding balance due on a case. The court shall not 
approve a settlement unless the amount accepted is equal to or greater than 
fifty percent (50%) of the combined outstanding balance of all fines, costs, and 
litigation taxes due on the case. When moneys are paid into court pursuant to 
this subsection (g), the allocation formula outlined in subsection (a) shall be 
followed, except the percentage that may be retained by the clerk pursuant to 
subsection (d) may be withheld, with the remainder being allocated according 


to the formula. 
(h) [Deleted by 2019 amendment.] 


(i) As used in this section, “costs” 


incarceration costs imposed. 
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438, §§ 5, 6; 2021, ch. 410, §§ 6-8. 


Compiler’s Notes. 

Acts 2021, ch. 410, § 1 provided that the act 
is known and may be cited as the “Reentry 
Success Act of 2021.” 


Amendments. 

The 2019 amendment rewrote (b), which 
read: “(b)(1) A license issued under title 55 for 
any operator or chauffeur shall be revoked by 
the commissioner of safety if the licensee has 
not paid all litigation taxes, court costs, and 
fines assessed as a result of disposition of any 
offense under the criminal laws of this state 
within one (1) year of the date of disposition of 
the offense. The license shall remain revoked 
until such time as the person whose license has 
been revoked provides proof to the commis- 
sioner of safety that all litigation taxes, court 
costs, and fines have been paid. No person’s 
license shall be revoked pursuant to this sub- 
division (b)(1) based upon nonpayment of 
county jail fees assessed to a person pursuant 
to the Inmate Reimbursement to the County 
Act of 1995, compiled in title 41, chapter 11. 


shall include any jail fees or other 


“(2) The clerk of the court ordering disposi- 
tion of an offense shall notify the commissioner 
of safety when an offender has litigation taxes, 
court costs, and fines that remain unpaid after 
one (1) year from the disposition of the offense. 
Such notification shall take place within thirty 
(30) days of the expiration of the one-year 
period or as soon as practicable. The commis- 
sioner of safety shall not refuse to revoke a 
license issued under title 55 on grounds that 
notification was not received within the thirty- 
day period specified in this subdivision (b)(2). 

“(3)(A) A person who is unable to pay any 
portion of assessed litigation taxes, court costs, 
and fines may apply to the court having original 
jurisdiction over the offense for an order stay- 
ing the revocation of the license issued under 
title 55. An order to stay the revocation of the 
license shall be granted if the court finds that 
the person would experience hardship from the 
revocation of the license and that other means 
of transportation are not readily available to 
the person. Grounds for finding of hardship are 
limited to travel necessary for: 

“(i) Employment; 

“(ii) School; 

“(jii) Religious worship; 

“(iv) Participation in a recovery court, which 
includes drug courts under the Drug Court 
Treatment Act of 2003, compiled in title 16, 
chapter 22; DUI courts; mental health courts; 
and veterans treatment courts; 

“(v) Serious illness of the person or an imme- 
diate family member; or 
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“(vi) Other reasons or destinations as deter- 
mined by the court. 

“(B) The offender seeking a hardship excep- 
tion shall make application to the court in the 
form of a sworn affidavit stating with particu- 
larity the grounds and circumstances of hard- 
ship. For offenders identified in subdivisions 
(b)(3)(A)G)-Gii), (v), and (vi), the court may 
enter a one-time stay for a period of no longer 
than one hundred eighty (180) days. For offend- 
ers identified in subdivision (b)(3)(A)(iv), the 
recovery court judge shall have discretion to 
determine the period of time the stay of revo- 
cation should remain in effect; provided, that 
period does not exceed the date of the offender’s 
program completion or termination. The court 
clerk shall promptly notify the commissioner of 
safety of the issuance or termination of any 
stay of revocation. The commissioner of safety 
shall not revoke any license under this subsec- 
tion (b) while the stay is in effect. 

“(4)(A) A person who is unable to pay all of 
the assessed litigation taxes, court costs, and 
fines but is able to pay some of them may apply 
to the court having original jurisdiction over 
the offense for an order setting up a payment 
plan for such taxes, costs, and fines. If the 
person and court agree to such a payment plan, 
the court shall so order and such order shall 
have the effect of staying the revocation of the 
license pursuant to this subsection (b). The 
order staying the revocation of license shall 
remain in effect for as long as the person is 
current and in compliance with the payment 
plan. If the person fails to make payments 
according to the plan for three (3) consecutive 
months without good cause, the court may 
revoke the order and notify the clerk. The court 
clerk shall promptly notify the commissioner of 
safety of the issuance or termination of any 
stay of revocation. The commissioner of safety 
shall not revoke pursuant to this subsection (b) 
while the stay is in effect. 

“(B) In addition to the ability to apply for the 
approval of a payment plan as provided in 
subdivision (b)(4)(A), a person who is indigent, 
as defined in § 40-14-201, may also apply for 
the waiver of any outstanding court costs and 
fines. A person who is indigent may apply for 
the waiver of outstanding court costs and fines 
prior to or after the revocation of license. An 
application for such a waiver must include: 

“(i) A signed affidavit of indigency; and 

“(i) Payment of a fee of up to fifty dollars 
($50.00), subject to the discretion of the court 
after consideration of the person’s ability to 


pay. 

“(C) After consideration of the affidavit of 
indigency and the payment of any fee that may 
be required under this subdivision (b)(4), the 
court may waive any outstanding court costs 
and fines. 

“(5) The revocation provided in this subsec- 
tion (b) is cumulative and does not limit or 
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otherwise affect any license revocation pursu- 
ant to title 39, title 55, or any other law. 

“(6) Nothing in this subsection (b) shall be 
construed to apply to any license issued pursu- 
ant to title 55, chapter 17.”; and deleted (h), 
which read: “Notwithstanding this section to 
the contrary, if a person has a license revoked 
pursuant to this section, the person may apply 
to the trial court having original jurisdiction 
over the offense for a restricted driver license. 
The court is vested with the authority and 
discretion to order the issuance of a restricted 
driver license for the purposes specified in 
subdivision (b)(3)(A). The order shall state with 
all practicable specificity the necessary times 
and places of permissible operation of a motor 
vehicle. The person may obtain a certified copy 
of the order and within ten (10) days after 
issuance present the order, together with an 
application fee of sixty-five dollars ($65.00), to 
the department of safety, which shall issue a 
restricted license embodying the limitations 
imposed in the order. After proper application 
and until the restricted license is issued, a 
certified copy of the order may serve in lieu of a 
driver license. Any restricted license issued 
under this section shall be valid for a period not 
to exceed one (1) year. A restricted license 
issued under this section may be renewed; 
provided, that each renewal shall be valid for a 
period not to exceed one (1) year.”; and deleted 
former (h), which read: “Notwithstanding this 
section to the contrary, if a person has a license 
revoked pursuant to this section, the person 
may apply to the trial court having original 
jurisdiction over the offense for a restricted 
driver license. The court is vested with the 
authority and discretion to order the issuance 
of a restricted driver license for the purposes 
specified in subdivision (b)(3)(A). The order 
shall state with all practicable specificity the 
necessary times and places of permissible op- 
eration of a motor vehicle. The person may 
obtain a certified copy of the order and within 
ten (10) days after issuance present the order, 
together with an application fee of sixty-five 
dollars ($65.00), to the department of safety, 
which shall issue a restricted license embody- 
ing the limitations imposed in the order. After 
proper application and until the restricted li- 
cense is issued, a certified copy of the order may 
serve in lieu of a driver license. Any restricted 
license issued under this section shall be valid 
for a period not to exceed one (1) year. A 
restricted license issued under this section may 
be renewed; provided, that each renewal shall 
be valid for a period not to exceed one (1) year.” 

The 2021 amendment by ch. 410 deleted “and 
paying the application fee to the department” 
preceding “in accordance with subdivision 
(b)(4)(B),” in (b)(3)(D); deleted “, together with 
an application fee of sixty-five dollars ($65.00),” 
following “order is issued, present it,” in 
(b)(4)(B); and deleted “, together with an appli- 
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cation fee of sixty-five dollars ($65.00),” follow- 
ing “certification is issued, present it,” in 
(b)(5)(E). 
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‘Effective Dates. 
Acts 2019, ch. 438, § 7. July 1, 2019. 
Acts 2021, ch. 410, § 25. July 1, 2021. 


NOTES TO DECISIONS 


4. Constitutional Issues. 

In an action challenging the constitutional 
validity of revoking the driver’s license of an 
indigent person for failing to pay court debts, 
the court certified a class of all people whose 
driver’s licenses had been or would be revoked 
under this statute and who, at the time of the 
revocation, could not pay court debt due to 
financial circumstances. Thomas v. Haslam, — 
F. Supp. 2d —, 2018 U.S. Dist. LEXIS 60969 


person who failed to pay court debts from 
criminal cases was rationally related to the 
furtherance of debt collection; a motion to dis- 
miss constitutional challenges was therefore 
denied. Under equal protection and due process 
principles, Tennessee cannot impose a greater 
sanction on a convicted person for failure to pay 
based solely on indigence. Thomas v. Haslam, 
— F. Supp. 2d —, 2018 U.S. Dist. LEXIS 60969 
(M.D. Tenn. Mar. 26, 2018). 


(M.D. Tenn. Mar. 26, 2018). 
There was substantial reason to doubt that 
revoking the driver’s license of an indigent 


40-24-105. Collection of fines, costs and litigation taxes — Installment 
payment plan — Suspended license — Restricted license — 
Conversion to civil judgment — Settlement. [Effective on 
January 1, 2022. See the version effective until January 1, 
2022.] 


(a) Unless discharged by payment or service of imprisonment in default of a 
fine, a fine may be collected in the same manner as a Judgment in a civil action. 
The trial court may also enforce all orders assessing any fine remaining in 
default by contempt upon a finding by the court that the defendant has the 
present ability to pay the fine and willfully refuses to pay. Costs and litigation 
taxes due may be collected in the same manner as a judgment in a civil action, 
but shall not be deemed part of the penalty, and no person shall be imprisoned 
under this section in default of payment of costs or litigation taxes. The 
following shall be the allocation formula for moneys paid into court in matters 
adjudicated on or after January 1, 2022: the first moneys paid in a case shall 
first be credited toward the payment of restitution owed to the victim, if any, and 
once restitution has been paid in full, the next moneys shall be credited toward 
payment of litigation taxes, and once litigation taxes have been paid, the next 
moneys shall be credited toward payment of costs; then additional moneys shall 
be credited toward payment of the fine. 

(b)(1) Any person who is issued a license under title 55 and who has not paid 
all litigation taxes, court costs, and fines assessed as a result of disposition of 
any offense under the criminal laws of this state within one (1) year of the date 
of the completion of the sentence shall enter into an installment payment plan 
with the clerk of the court ordering disposition of the offense to make 
payments on the taxes, costs, and fines owed. 

(2) The clerk of the court ordering disposition of an offense shall offer a 
payment plan, which must be reasonable and based on a person’s income and 
ability to pay, to any person convicted of an offense under the criminal laws 
of this state who requests to make payments pursuant to an installment 
payment plan or who is required to enter into an installment payment plan in 
accordance with subdivision (b)(1). A person may request, and the court clerk 
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shall grant, modifications to the payment plan upon a change in the person’s 
financial circumstances or upon good cause shown. If the request for 
modification is denied by a deputy clerk, then the person may appeal the 
denial to the chief clerk. If a request for modification is denied by the chief 
clerk, then the person may petition the court for modifications to the payment 
plan based upon a change in the person’s financial circumstances or upon 
good cause shown. 

(3)(A) The court clerk shall inform a person who enters into a payment plan 

pursuant to this subsection (b) that: 

(i) Failure to timely make the payments as ordered by the court results 
in the suspension of the person’s license and the issuance of a restricted 
license; and 

(ii) Any default on the payment plan while the person is issued a 
restricted license results in the revocation of the restricted license and the 
person’s driving privileges as described in subdivision (b)(5). 

(B) The court clerk shall notify the department of a person’s failure to 
comply with a payment plan established pursuant to this subsection (6). 

(C)() Upon notice of the person’s failure to comply with the payment plan 

established pursuant to this subsection (b), the department shall notify 

the person in writing of the pending suspension of the person’s license 
and instruct the person to contact the appropriate court clerk within the 

time period described in this subdivision (b)(3)(C). 

(it) A person has thirty (30) days from the date the department sends 
the notice described in subdivision (b)(3)(C)(v) to reestablish compliance 
with the payment plan or petition the court clerk or court and demon- 
strate that the person has, in fact, complied with the court clerk’s 
payment plan. 

(iit) If the person reestablishes compliance with the payment plan or 
demonstrates to the court clerk or court that the person complied with the 
court clerk’s payment plan, then the court clerk shall issue a receipt or 
other documentation to the person. If the person presents the receipt or 
other documentation to the department prior to the expiration of the 
thirty-day period described in subdivision (6)(3)(C)(ii), then the depart- 
ment shall not suspend the person’s license. 

(iv) A person who fails to reestablish compliance with the payment 
plan or demonstrate to the court clerk or court’s satisfaction that the 
person complied with the court clerk’s payment plan and whose license is 
suspended in accordance with this subdivision (6)(3) may apply to the 
court for the issuance of a restricted license. The court shall order the 
issuance of a restricted license if the person is otherwise eligible for a 
driver license. 

(D) If the person does not present the receipt or other documentation to 
the department prior to the expiration of the thirty-day period, then the 
department shall suspend the person’s license. Upon the person presenting 
a certified copy of the court order in accordance with subdivision (b)(4)(B), 
the department shall issue a restricted license in place of the suspended 
license. 

(4)(A) A restricted license issued pursuant to this subsection (b) is valid 
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only for travel necessary for: 

(i) Employment; 

(it) School; 

(iii) Religious worship; 

(tv) Participation in a recovery court, which includes drug courts 
under the Drug Court Treatment Act of 2003, compiled in title 16, 
chapter 22; DUI courts; mental health courts; and veterans treatment 
courts; or 

(v) Serious illness of the person or an immediate family member. 

(B) The order for the issuance of a restricted license must state with all 

practicable specificity the necessary times and places of permissible opera- 
tion of a motor vehicle. The person may obtain a certified copy of the order 
and, within ten (10) days after the order is issued, present it to the 
department, which shall issue a restricted license embodying the limita- 
tions imposed in the order. After proper application and until the restricted 
license is issued, a certified copy of the order may serve in lieu of a driver 
license. 
(5)(A) If a person who is issued a restricted license fails to comply with a 
payment plan established pursuant to this subsection (b), the court clerk 
shall notify the department of the person’s failure to comply with the 
payment plan. 

(B)() Upon notice of the person’s failure to comply with the payment 

plan, the department shall notify the person in writing of the pending 

revocation of the person’s restricted license and instruct the person to 
contact the appropriate court clerk within the time period described in 

this subdivision (b)(5)(B). 

(ti) A person has thirty (30) days from the date the department sends 
the notice described in subdivision (b)(5)(B)(v) to reestablish compliance 
with the payment plan or petition the court clerk or court and demon- 
strate that the person has, in fact, complied with the court clerk’s 
payment plan. 

(iii) If the person reestablishes compliance with the payment plan or 
demonstrates to the court clerk or court that the person complied with the 
court clerk’s payment plan, then the court clerk shall issue a receipt or 
other documentation to the person. If the person presents the receipt or 
other documentation to the department prior to the expiration of the 
thirty-day period described in subdivision (b)(5)(B)(ii), then the depart- 
ment shall not revoke the person’s restricted license. 

(C) If the person does not present the receipt or other documentation to 
the department prior to the expiration of the thirty-day period, then the 
department shall revoke the person’s restricted license. 

(D) No sooner than six (6) months from the date of revocation, a person 
whose restricted license is revoked pursuant to this subdivision (6)(5) may 
apply with the court clerk for a certification that the person is eligible to be 
reissued a restricted license; provided, that the person must be actively 
participating in an installment payment plan in accordance with subdivi- 
sion (6)(2). 

(E) Upon the person’s application for a certification that the person is 
eligible to receive a reissued restricted license pursuant to subdivision 
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(b)(5)(D), the court clerk shall certify whether the person is actively 
participating in a payment plan and request the reissuance of a restricted 
driver license for the person if the person is otherwise eligible for a driver 
license. The certification must state with all practicable specificity the 
necessary times and places of permissible operation of a motor vehicle for 
purposes described in subdivision (b)(4)(A). The person may obtain a copy 
of the certification and, within ten (10) days after the certification ts issued, 
present it to the department, which shall issue a restricted license embody- 
ing the limitations imposed in the certification. After proper application 
and until the restricted license is issued, a copy of the certification may 
serve in lieu of a driver license. 

(6)(A) Notwithstanding this subsection (b), if a licensee claims an inability 

to pay taxes, fines, or costs imposed for a disposition of any offense under 

the criminal laws of this state due to indigency, the court shall offer the 
person the opportunity to submit proof of the person’s financial inability to 
pay, which may include a signed affidavit of indigency. For purposes of this 
subdivision (b)(6), the standard for a claim of indigency is the same as for 

an indigent person, as defined in § 40-14-201. 

(B) Upon proof of a person’s financial inability to pay, the court shall 
suspend the person’s taxes, fines, and costs. No additional fines or costs 
accrue against the original taxes, fines, and costs as a result of or during 
the suspension of the person’s taxes, fines, and costs. The court may order 
the person to reappear before the court for a reevaluation of the person’s 
financial ability or inability to pay the taxes, fines, or costs. If, after the 
reevaluation, the person: 

(i) Is no longer financially unable to pay or secure any portion of the 
taxes, fines, or costs in accordance with subdivision (b)(6)(A), the court 
shall reinstate the taxes, fines, and costs and apply subdivisions (b)(2)- 
(5); or 

(it) Remains financially unable to pay any portion of the taxes, fines, 
or costs, the court shall extend the suspension of the person’s taxes, fines, 
and costs and may order the person to reappear before the court for a 
reevaluation of the person’s financial ability or inability to pay the fine or 
cost in accordance with this subdivision (b)(6)(B). The process described 
by this subdivision (b)(6)(B) applies until the person fully pays the 
moneys owed the court or any outstanding taxes, fines, or costs are 
waived by the court. 

(7) Notwithstanding this subsection (b), a person will be issued a restricted 
license or have the person’s license reinstated only if the person is otherwise 
eligible for a driver license. 

(8) The process described by this subsection (b) applies until the person 
fully pays the moneys owed the court or any outstanding taxes, fines, or costs 
are waived by the court. 

(9) If otherwise eligible for a driver license, any person whose driver license 
was revoked under this section, prior to July 1, 2019, for nonpayment of 
litigation taxes, court costs, and fines assessed may apply to the court having 
original jurisdiction over the offense for an order reinstating the person’s 
license upon entering into an installment payment plan under this subsection 





73 FINES 40-24-105 


(b) or the submittal of proof described in subdivision (b)(6). The person may 
present a certified copy of the court’s order to the department of safety, which 
shall reissue a driver license at no cost to the person if the person is otherwise 
eligible for a driver license. 

(c) The district attorney general or the county or municipal attorney, as 
applicable, may, in that person’s discretion, and shall, upon order of the court, 
institute proceedings to collect the fine, costs and litigation taxes as a civil 
judgment. 

(d)(1) Any fine, costs, or litigation taxes remaining in default after the entry 

of the order assessing the fine, costs, or litigation taxes may be collected by the 

district attorney general or the criminal or general sessions court clerk in the 
manner authorized by this section and otherwise by the trial court by 
contempt upon a finding by the court that the defendant has the present 
ability to pay the fine and willfully refuses to pay. After a fine, costs, or 
litigation taxes have been in default for at least six (6) months, the district 
attorney general or criminal or general sessions court clerk may retain an 
agent to collect, or institute proceedings to collect, or establish an in-house 
collection procedure to collect, fines, costs and litigation taxes. If an agent is 
used, the district attorney general or the criminal or general sessions court 
clerk shall request the county purchasing agent to utilize normal competitive 
bidding procedures applicable to the county to select and retain the agent. If 
the district attorney general and the criminal or general sessions court clerk 
cannot agree upon who collects the fines, costs and litigation taxes, the 
presiding judge of the judicial district or a general sessions judge shall make 
the decision. The district attorney general or criminal or general sessions 
court clerk may retain up to fifty percent (50%) of the fines, costs and litigation 
taxes collected pursuant to this subsection (d) in accordance with any 
in-house collection procedure or, if an agent is used, for the collection agent. 

The proceeds from any in-house collection shall be treated as other fees of the 

office. When moneys are paid into court, the allocation formula outlined in 

subsection (a) shall be followed, except up to fifty percent (50%) may be 
withheld for in-house collection or, if an agent is used, for the collection agent, 
with the remainder being allocated according to the formula. 

(2) On or after January 1, 2015, if an agent is used, the agent’s collection 
fee shall be added to the total amount owed. The agent’s collection fee shall 
not exceed forty percent (40%) of any amounts actually collected. When 
moneys are paid into court, the allocation formula outlined in subsection (a) 
shall be followed, except up to forty percent (40%) may be withheld for the 
collection agent, with the remainder being allocated according to the formula. 
(e)(1) The governing body of any municipality may by ordinance authorize the 
employment of a collection agency to collect fines and costs assessed by the 
municipal court where the fines and costs have not been collected within sixty 
(60) days after they were due. The authorizing ordinance shall include the 
requirement that the contract between the municipality and the collection 
agency be in writing. 

(2) The collection agency may be paid an amount not exceeding forty 
percent (40%) of the sums collected as consideration for collecting the fines 
and costs. 
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(3) The written contract between the collection agency and the municipal- 

ity shall include a provision specifying whether the agency may institute an 
action to collect fines and costs in a judicial proceeding. 

(4) Nothing in this subsection (e) shall be interpreted to permit a munici- 
pality to employ a collection agency for the collection of unpaid parking 
tickets in violation of § 6-54-5183. 

(f) If any fine, costs or litigation taxes assessed against the defendant in a 
criminal case remain in default when the defendant is released from the 
sentence imposed, the sentence expires or the criminal court otherwise loses 
Jurisdiction over the defendant, the sentencing judge, clerk or district attorney 
general may have the amount remaining in default converted to a civil 
Judgment pursuant to the Tennessee Rules of Civil Procedure. The judgment 
may be enforced as is provided in this section or in any other manner authorized 
by law for a civil judgment. 

(g) After a fine, costs, or litigation taxes have been in default for at least five 
(5) years, the criminal or general sessions court clerk may, subject to approval 
by a court of competent jurisdiction, accept a lump-sum partial payment in full 
settlement of the outstanding balance due on a case. The court shall not approve 
a settlement unless the amount accepted is equal to or greater than fifty percent 
(50%) of the combined outstanding balance of all fines, costs, and litigation 
taxes due on the case. When moneys are paid into court pursuant to this 
subsection (g), the allocation formula outlined in subsection (a) shall be 
followed, except the percentage that may be retained by the clerk pursuant to 
subsection (d) may be withheld, with the remainder being allocated according 


to the formula. 
(h) [Deleted by 2019 amendment.] 
(i) As used in this section, “costs” 
incarceration costs imposed. 


History. ! 

Acts 1972, ch. 729, § 3; T.C.A., §§ 40-3209, 
40-3205; Acts 1991, ch. 467, § 1; 1992, ch. 956, 
§ 1; 1996, ch. 826, § 1; 1996, ch. 920, § 1; 1997, 
ch. 325, §§ 1, 2; 2007, ch. 167, §§ 1, 2; 2009, ch. 
570, § 132009, ch? 577, $2) 2011, -ch. 504; 
$9:.1-3:) 2014s chrr73 788) 122015 eh 257 
§ 1; 2017, ch,:149).§ 1; 2017, ch: 412, 8$ 1-4: 
2018, ch. 538, § 1; 2018, ch. 579, § 1; 2019, ch. 
438, 8§ 5, 6; 2021, ch. 410, 8§ 6-8; 2021, ch. 
413,91 


Compiler’s Notes. 

_Acts 2021, ch. 410, § 1 provided that the act 
is known and may be cited as the “Reentry 
Success Act of 2021.” 


Amendments. 

The 2019 amendment rewrote (b), which 
read: “(b)(1) A license issued under title 55 for 
any operator or chauffeur shall be revoked by 
the commissioner of safety if the licensee has 
not paid all litigation taxes, court costs, and 
fines assessed as a result of disposition of any 
offense under the criminal laws of this state 
within one (1) year of the date of disposition of 


shall include any jail fees or other 


the offense. The license shall remain revoked 
until such time as the person whose license has 
been revoked provides proof to the commis- 
sioner of safety that all litigation taxes, court 
costs, and fines have been paid. No person’s 
license shall be revoked pursuant to this sub- 
division (b)(1) based upon nonpayment of 
county jail fees assessed to a person pursuant 
to the Inmate Reimbursement to the County 
Act of 1995, compiled in title 41, chapter 11. 
“(2) The clerk of the court ordering disposi- 
tion of an offense shall notify the commissioner 
of safety when an offender has litigation taxes, 
court costs, and fines that remain unpaid after 
one (1) year from the disposition of the offense. 
Such notification shall take place within thirty 
(30) days of the expiration of the one-year 
period or as soon as practicable. The commis- 
sioner of safety shall not refuse to revoke a 
license issued under title 55 on grounds that 
notification was not received within the thirty- 
day period specified in this subdivision (b)(2). 
“(3)(A) A person who is unable to pay any 
portion of assessed litigation taxes, court costs, 
and fines may apply to the court having original 
jurisdiction over the offense for an order stay- 
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ing the revocation of the license issued under 
title 55. An order to stay the revocation of the 
license shall be granted if the court finds that 
the person would experience hardship from the 
revocation of the license and that other means 
of transportation are not readily available to 
the person. Grounds for finding of hardship are 
limited to travel necessary for: 

“() Employment; 

“(ii) School; 

“(ii) Religious worship; 

“(iv) Participation in a recovery court, which 
includes drug courts under the Drug Court 
Treatment Act of 2003, compiled in title 16, 
chapter 22; DUI courts; mental health courts; 
and veterans treatment courts; 

“(v) Serious illness of the person or an imme- 
diate family member; or 

“(vi) Other reasons or destinations as deter- 
mined by the court. 

“(B) The offender seeking a hardship excep- 
tion shall make application to the court in the 
form of a sworn affidavit stating with particu- 
larity the grounds and circumstances of hard- 
ship. For offenders identified in subdivisions 
(b)(3)(A)@)-Gil), (v), and (vi), the court may 
enter a one-time stay for a period of no longer 
than one hundred eighty (180) days. For offend- 
ers identified in subdivision (b)(3)(A)(iv), the 
recovery court judge shall have discretion to 
determine the period of time the stay of revo- 
cation should remain in effect; provided, that 
period does not exceed the date of the offender’s 
program completion or termination. The court 
clerk shall promptly notify the commissioner of 
safety of the issuance or termination of any 
stay of revocation. The commissioner of safety 
shall not revoke any license under this subsec- 
tion (b) while the stay is in effect. 

“(4)(A) A person who is unable to pay all of 
the assessed litigation taxes, court costs, and 
fines but is able to pay some of them may apply 
to the court having original jurisdiction over 
the offense for an order setting up a payment 
plan for such taxes, costs, and fines. If the 
person and court agree to such a payment plan, 
the court shall so order and such order shall 
have the effect of staying the revocation of the 
license pursuant to this subsection (b). The 
order staying the revocation of license shall 
remain in effect for as long as the person is 
current and in compliance with the payment 
plan. If the person fails to make payments 
according to the plan for three (3) consecutive 
months without good cause, the court may 
revoke the order and notify the clerk. The court 
clerk shall promptly notify the commissioner of 
safety of the issuance or termination of any 
stay of revocation. The commissioner of safety 
shall not revoke pursuant to this subsection (b) 
while the stay is in effect. 

“(B) In addition to the ability to apply for the 
approval of a payment plan as provided in 
subdivision (b)(4)(A), a person who is indigent, 
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‘as defined in § 40-14-201, may also apply for 


the waiver of any outstanding court costs and 
fines. A person who is indigent may apply for 
the waiver of outstanding court costs and fines 
prior to or after the revocation of license. An 
application for such a waiver must include: 

“G) A signed affidavit of indigency; and 

“Gi) Payment of a fee of up to fifty dollars 
($50.00), subject to the discretion of the court 
after consideration of the person’s ability to 
pay. 

“(C) After consideration of the affidavit of 
indigency and the payment of any fee that may 
be required under this subdivision (b)(4), the 
court may waive any outstanding court costs 
and fines. 

“(5) The revocation provided in this subsec- 
tion (b) is cumulative and does not limit or 
otherwise affect any license revocation pursu- 
ant to title 39, title 55, or any other law. 

“(6) Nothing in this subsection (b) shall be 
construed to apply to any license issued pursu- 
ant to title 55, chapter 17.”; and deleted (h), 
which read: “Notwithstanding this section to 
the contrary, if a person has a license revoked 
pursuant to this section, the person may apply 
to the trial court having original jurisdiction 
over the offense for a restricted driver license. 
The court is vested with the authority and 
discretion to order the issuance of a restricted 
driver license for the purposes specified in 
subdivision (b)(3)(A). The order shall state with 
all practicable specificity the necessary times 
and places of permissible operation of a motor 
vehicle. The person may obtain a certified copy 
of the order and within ten (10) days after 
issuance present the order, together with an 
application fee of sixty-five dollars ($65.00), to 
the department of safety, which shall issue a 
restricted license embodying the limitations 
imposed in the order. After proper application 
and until the restricted license is issued, a 
certified copy of the order may serve in lieu of a 
driver license. Any restricted license issued 
under this section shall be valid for a period not 
to exceed one (1) year. A restricted license 
issued under this section may be renewed; 
provided, that each renewal shall be valid for a 
period not to exceed one (1) year.”; and deleted 
former (h), which read: “Notwithstanding this 
section to the contrary, if a person has a license 
revoked pursuant to this section, the person 
may apply to the trial court having original 
jurisdiction over the offense for a restricted 
driver license. The court is vested with the 
authority and discretion to order the issuance 
of a restricted driver license for the purposes 
specified in subdivision (b)(3)(A). The order 
shall state with all practicable specificity the 
necessary times and places of permissible op- 
eration of a motor vehicle. The person may 
obtain a certified copy of the order and within 
ten (10) days after issuance present the order, 
together with an application fee of sixty-five 
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dollars ($65.00), to the department of safety, 
which shall issue a restricted license embody- 
ing the limitations imposed in the order. After 
proper application and until the restricted li- 
cense is issued, a certified copy of the order may 
serve in lieu of a driver license. Any restricted 
license issued under this section shall be valid 
for a period not to exceed one (1) year. A 
restricted license issued under this section may 
be renewed; provided, that each renewal shall 
be valid for a period not to exceed one (1) year.” 

The 2021 amendment by ch. 410 deleted “and 
paying the application fee to the department” 
preceding “in accordance with subdivision 
(b)(4)(B),” in (b)(3)(D); deleted “, together with 
an application fee of sixty-five dollars ($65.00),” 
following “order is issued, present it,” in 
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(b)(4)(B); and deleted “, together with an appli- 
cation fee of sixty-five dollars ($65.00),” follow- 
ing “certification is issued, present it,” in 
(b)(5)(E). 

The 2021 amendment by ch. 413, in the last 
sentence of (a), inserted “in matters adjudi- 
cated on or after January 1, 2022”, substituted 
“a” for “any” following “the first moneys paid in” 
and inserted “the payment of restitution owed 
to the victim, if any, and once restitution has 
been paid in full, the next moneys shall be 
credited toward”. 


Effective Dates. 
Acts 2019, ch. 438, § 7. July 1, 2019. 
Acts 2021, ch. 410, § 25. July 1, 2021. 
Acts 2021, ch. 413, § 4. January 1, 2022. 


NOTES TO DECISIONS 


4, Constitutional Issues. 

In an action challenging the constitutional 
validity of revoking the driver’s license of an 
indigent person for failing to pay court debts, 
the court certified a class of all people whose 
driver’s licenses had been or would be revoked 
under this statute and who, at the time of the 
revocation, could not pay court debt due to 
financial circumstances. Thomas v. Haslam, — 
F. Supp. 2d —, 2018 U.S. Dist. LEXIS 60969 
(M.D. Tenn. Mar. 26, 2018). 

There was substantial reason to doubt that 
revoking the driver’s license of an indigent 


person who failed to pay court debts from 
criminal cases was rationally related to the 
furtherance of debt collection; a motion to dis- 
miss constitutional challenges was therefore 
denied. Under equal protection and due process 
principles, Tennessee cannot impose a greater 
sanction on a convicted person for failure to pay 
based solely on indigence. Thomas v. Haslam, 
— F. Supp. 2d —, 2018 U.S. Dist. LEXIS 60969 
(M.D. Tenn. Mar. 26, 2018). 


CHAPTER 26 
APPEAL 


40-26-105. Writ of error coram nobis. 


NOTES TO DECISIONS 


ANALYSIS 
In General. 
4. Petition for Writ. 
5. —Denied. 
8. Statute of Limitations. 


10. Petition Denied. 
11. Petition Improperly Denied. 
12. Petition Properly Denied. 


1. In General. 

Because the holding in Sands v. State, 903 
S.W.2d 297, 299, 1995 Tenn. LEXIS 331 (Tenn. 
1995), that the statute of limitations is an 
affirmative defense, was based on the errone- 
ous assumption that Tenn. R. Civ. P. 8.03 ap- 
plies in coram nobis cases, that holding will not 
stand. Moreover, if a coram nobis petition may 


be dismissed as untimely based on the trial 
judge’s initial review of the petition, prior to 
notice being given to the state, it stands to 
reason that the statute of limitations is not a 
defense that must be affirmatively pled by the 
state. Nunley v. State, 552 S.W.3d 800, 2018 
Tenn. LEXIS 382 (Tenn. July 19, 2018). 

Error coram nobis proceeding is not the ap- 
propriate procedural vehicle for obtaining relief 
on the ground that the petitioner suffered a 
constitutional due process violation under the 
Brady rule. Nunley v. State, 552 S.W.3d 800, 
2018 Tenn. LEXIS 382 (Tenn. July 19, 2018). 

Criminal error coram nobis claims are not 
governed by the Tennessee Rules of Civil Pro- 
cedure. Writs of error coram nobis filed pursu- 
ant to T.C.A. § 40-26-105 are not governed by 
the Tennessee Rules of Civil Procedure but 
rather by T.C.A. §§ 27-7-101 through 27-7-108. 
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Nunley v. State, 552 S.W.3d 800, 2018 Tenn. 
LEXIS 382 (Tenn. July 19, 2018). 

If the petitioner seeks equitable tolling of the 
statute of limitations, the facts supporting the 
tolling request must appear on the face of the 
coram nobis petition. Nunley v. State, 552 
S.W.3d 800, 2018 Tenn. LEXIS 382 (Tenn. July 
19, 2018). 

Timeliness under the statute of limitations is 
an essential element of a coram nobis claim 
that must be demonstrated on the face of the 
petition. Nunley v. State, 552 S.W.3d 800, 2018 
Tenn. LEXIS 382 (Tenn. July 19, 2018). 

Coram nobis petitions with insufficient alle- 
gations are susceptible to summary dismissal 
on the face of the petition, without discovery or 
an evidentiary hearing. Nunley v. State, 552 
S.W.3d 800, 2018 Tenn. LEXIS 382 (Tenn. July 
19, 2018). 


4. Petition for Writ. 


5. —Denied. 

Petition for writ of error coram nobis failed to 
state a cognizable claim for relief, as the peti- 
tion failed to present any subsequent or newly 
discovered evidence that could not have been 
raised in an earlier proceeding; furthermore, 
any challenge to the post-conviction court’s 
ruling on the admissibility of the jury foreper- 
son’s testimony at the post-conviction hearing 
should have been raised on appeal from that 
court’s denial of post-conviction relief. Guilfoy 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 531 (Tenn. Crim. App. July 17, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
725 (Tenn. Nov. 14, 2018). 

Trial court acted within its discretion in de- 
nying the petition for writ of error coram nobis 
because defendant knew the underlying fact of 
the victim’s gang affiliation prior to or during 
trial and therefore testimony about that affili- 
ation was not newly discovered evidence for the 
purpose of error coram nobis relief. State v. 
Sales, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 621 (Tenn. Crim. App. Sept. 17, 2020). 


8. Statute of Limitations. 

Petition for a writ of error coram nobis is 
subject to being summarily dismissed if it does 
not show on its face that it has been timely filed 
and that compliance with the timely filing re- 
quirement in T.C.A. § 27-7-103 is an essential 
element of a coram nobis claim. Accordingly, 
the statute of limitations set forth in § 27-7- 
103 is not an affirmative defense that must be 
specifically raised by the state in error coram 
nobis cases; instead, the coram nobis petition 
must show on its face that it is timely filed. 
Prior cases are overruled to the extent that 
they hold otherwise, including, but not limited 
to, Wilson v. State, 367 S.W.3d 229, 2345 (Tenn. 
2012); Harris v. State, 301 S.W.3d 141, 144, 
2010 Tenn. LEXIS 8 (Tenn. 2010); State V. 
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‘Harris, 102 S.W.3d 587, 593, 2003 Tenn. LEXIS 


313 (Tenn. 2003); Sands v. State, 903 S.W.2d 
297, 299, 1995 Tenn. LEXIS 331 (Tenn. 1995). 
Nunley v. State, 552 S.W.3d 800, 2018 Tenn. 
LEXIS 382 (Tenn. July 19, 2018). 

Lower court properly determined that a co- 
ram nobis petition was untimely where it was 
filed about 27 years after the judgments be- 
came final, the unedited recordings of the 
search of petitioner’s home and arrest were 
contained in the court record, and since the 
recordings existed at the time of trial, due 
process did not require tolling of the statute of 
limitations. Patterson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 501 (Tenn. Crim. 
App. July 5, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 739 (Tenn. Dec. 6, 2018). 

Judgments became final on April 12, 2012 
and thus petitioner had until April 12, 2013 to 
file a petition for writ of error coram nobis; 
however, petitioner did not file until 2017, well 
outside the one-year statute of limitations, and 
as petitioner’s grounds for relief were not later- 
arising and he conceded that he was aware that 
the jury had viewed the forensic interviews in 
question during its deliberations as early as 
2011, due process does not require tolling of the 
statute of limitations. Guilfoy v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 531 
(Tenn. Crim. App. July 17, 2018), appeal de- 
nied, — S.W.38d —, 2018 Tenn. LEXIS 725 
(Tenn. Nov. 14, 2018). 

Petition for writ of error coram nobis was not 
filed until more than three years after the 
one-year statute of limitations expired, and 
since the record did not implicate any due 
process concerns that might toll the statute of 
limitations, dismissal of the petition was 
proper. Hooten v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 757 (Tenn. Crim. App. 
Oct. 5, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 138 (Tenn. Feb. 20, 2019). 

Error coram nobis court appropriately sum- 
marily dismissed the petition because the re- 
cord in this case did not implicate any due 
process concerns that might toll the one-year 
statute of limitations for a writ of error coram 
nobis and the petition was filed outside the 
one-year statute of limitations period. State v. 
Mallard, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 817 (Tenn. Crim. App. Nov. 2, 2018). 

Because defendant’s petition for writ of error 
coram nobis was untimely and tolling of the 
statute of limitations was not required, as de- 
fendant waited years after receiving letters 
stating that co-defendant killed the victim be- 
fore filing a petition for writ of error coram 
nobis, dismissal of the petition as time-barred 
was appropriate. Hall v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 894 (Tenn. Crim. 
App. Dec. 12, 2018). 

Trial court properly summarily dismissed de- 
fendant’s petition for error coram nobis relief 
because the appellate court had already deter- 
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mined that his petition requesting relief based 
upon intellectual disability was barred by the 
one-year statute of limitations and that due 
process did not require tolling of the statute of 
limitations, and the doctrine of collateral estop- 
pel prohibited relitigation of the issue of his 
claim of intellectual disability. Dellinger v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 247 (Tenn. Crim. App. Apr. 17, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
394 (Tenn. Aug. 14, 2019), cert. denied, Del- 
linger v. Tennessee, 206 L. Ed. 2d 947, 140 S. 
Ct. 2780, U.S. , 2020 U.S. LEXIS 2754 (U.S. 
May 18, 2020). 

Statute of limitations was properly tolled in 
the interest of justice as the grounds for relief 
arose after the statute of limitations expired, 
and thus, a strict application of the limitations 
period would have effectively denied petitioner 
a reasonable opportunity to present the claim. 
Wilson v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 461 (Tenn. Crim. App. Aug. 1, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 577 (Tenn. Dec. 5, 2019). 

Trial court did not err by summarily dismiss- 
ing the petition for a writ of error coram nobis 
because the petition was filed 30 years after the 
one year statute of limitations had expired and 
petitioner’s claims of ineffective assistance of 
counsel did not equitably toll the limitations 
period. In addition, petitioner’s claim that the 
jurors’ viewing him in shackles and handcuffs 
was not cognizable in a coram nobis proceeding 
because the evidence did not qualify as sub- 
stantive admissible evidence that may have 
resulted in a different judgment had it been 
presented at trial, and petitioner was not en- 
titled to equitable tolling to pursue a patently 
non-meritorious ground for relief. State v. Sut- 
ton, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
83 (Tenn. Crim. App. Feb. 11, 2020), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 117 
(Tenn. Feb. 14, 2020). 


10. Petition Denied. 

Petitioner was not entitled to coram nobis 
relief as, although the FBI’s letters addressed 
the general possibility that the agent’s testi- 
mony might have overstated the science sur- 
rounding hair analysis, excluding that testi- 
mony would not have changed the outcome of 
petitioner’s trial on the felony murder charge. 
Smith v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 222 (Tenn. Crim. App. Apr. 6, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 468 (Tenn. Aug. 6, 2020). 


11. Petition Improperly Denied. 

Lower court improperly dismissed the coram 
nobis petition as it related to laboratory bench 
notes where there was no evidence of the spe- 
cific contents of those notes, the record reflected 
that neither the prosecution nor counsel had 
reviewed the notes before the hearing, and 
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there was no showing that counsel or petitioner 
learned of the notes’ existence before the hear- 
ing on the coram nobis petition. Patterson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 501 (Tenn. Crim. App. July 5, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
739 (Tenn. Dec. 6, 2018). 


12. Petition Properly Denied. 

Trial court used an incorrect standard of 
review when denying defendant’s petition for 
writ of error coram nobis and stating that his 
newly discovered evidence must have resulted 
in a different judgment; however, defendant’s 
sole proof regarding an alleged recantation was 
his own testimony, and such recantation, even 
if true, did not rise to the level of warranting a 
grant of the writ of error coram nobis or a new 
trial, given that the State provided sufficient 
proof to convict defendant of first degree mur- 
der. State v. Morton, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 542 (Tenn. Crim. App. July 
19, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 685 (Tenn. Nov. 14, 2018). 

Lower court did not err in denying defen- 
dant’s petition for coram nobis relief; although 
defendant claimed that newly discovered evi- 
dence and recanted testimony established that 
someone else committed the murder, the lower 
court disagreed, finding that one witness had 
memory issues and a degree of confusion that 
affected her credibility, plus a great deal of time 
passed before the witness decided to change her 
testimony, and even if other testimony satisfied 
veracity requirements, that witness’s mere sus- 
picions did not qualify as new evidence. Kiser v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 559 (Tenn. Crim. App. July 26, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
677 (Tenn. Nov. 15, 2018). 

Trial court did not err by dismissing defen- 
dant’s petition for writ of error coram nobis 
without an evidentiary hearing or appointment 
of counsel because the petition was insufficient 
on its face, as defendant failed to provide any 
evidence to substantiate his claim that the 
grand jury foreperson signed his indictment 
without being sworn in, his claim against his 
former attorney did not qualify as newly discov- 
ered evidence, and he failed to show how he was 
without fault in not discovering cell phone 
evidence sooner. In addition, defendant filed his 
petition more than seven years after the expi- 
ration of the statute of limitations and the 
petition failed to sufficiently explain why he 
was entitled to equitable tolling. Reed v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 672 
(Tenn. Crim. App. Aug. 31, 2018), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 56 (Tenn. 
Jan. 18, 2019), cert. denied, Reed v. Tennessee, 
204 L. Ed. 2d 234, 139 S. Ct. 2035, — U.S. —, 
2019 U.S. LEXIS 3289 (U.S. May 18, 2019). 

Trial court did not err by dismissing the 
petition for writ of error coram nobis seeking 
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relief from petitioner’s conviction of statutory 
rape that was the result of a guilty plea, based 
on the victim’s recantation of her allegations 
against him, because the Tennessee Supreme 
Court had stated that this section was not 
available as a procedural mechanism for collat- 
erally attacking a guilty plea. Diallo v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 692 
(Tenn. Crim. App. Sept. 12, 2018), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 93 (Tenn. 
Jan. 18, 2019). 

Because the post-conviction court was not 
satisfied with the veracity of petitioner’s newly 
discovered evidence, the post-conviction court 
did not abuse its discretion by denying the 
petition on that basis, even though the petition 
should have been dismissed because it was 
untimely filed. Hooten v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 757 (Tenn. Crim. 
App. Oct. 5, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 138 (Tenn. Feb. 20, 2019). 

Coram nobis court did not abuse its discre- 
tion by denying defendant relief from an at- 
tempted murder conviction because the court 
was not satisfied that the trial testimony of the 
only witness to the shooting was false and that 
the new testimony of the witness was true as 
the witness provided inconsistent testimony 
regarding the motive of the witness for recant- 
ing their testimony, was concerned about the 
statute of limitations for aggravated perjury, 
and refused to identify the second perpetrator 
in the shooting. Braxton v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 853 (Tenn. Crim. 
App. Nov. 19, 2018), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 71 (Tenn. Jan. 18, 2019), 
cert. denied, Braxton v. Tennessee, 204 L. Ed. 
2d 1145, 139 S. Ct. 2760, — U.S. —, 2019 U.S. 
LEXIS 4842 (U.S. June 24, 2019). 

Trial court did not abuse its discretion by 
denying a petition for a writ of error coram 
nobis from petitioner’s murder conviction based 
on newly discovered evidence because peti- 
tioner did not show that the transcript of a 
witness’s federal grand jury testimony was 
newly discovered evidence, as the transcript of 
petitioner’s trial reflected that the grand jury 
transcript was provided to the defense after the 
witness’s direct testimony and the record failed 
to establish what, if anything, in the transcript 
was withheld from the defense. Johnson v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 27 (Tenn. Crim. App. Jan. 15, 2019). 

Dismissal of defendant’s petition for writ of 
error coram nobis was appropriate when defen- 
dant alleged that newly discovered evidence 
existed in defendant’s case because any alleged 
newly discovered evidence in an affidavit was 
recanted by the intended shooting victim and 
defendant failed to show how the intended 
victim’s inconsistent testimony affected the 
outcome of defendant’s trial. Furthermore, co- 
pious evidence existed to support defendant’s 
convictions, including defendant’s own confes- 
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“sion to police and at trial. Claxton v. State, — 


S.W.3d —, 2019 Tenn. Crim. App. LEXIS 174 
(Tenn. Crim. App. Mar. 18, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 307 
(Tenn. July 19, 2019). 

In a case in which defendant was convicted 
of, inter alia, possession of more than 26 grams 
of cocaine with the intent to sell or deliver 
within a drug-free zone, even assuming that 
defendant was entitled to due process tolling, 
the trial court did not abuse its discretion in 
denying coram nobis relief because the trial 
court rejected defendant’s claim that an indi- 
vidual’s affidavit qualified as substantive ad- 
missible evidence which could have resulted in 
a different judgment had it been presented at 
trial as the individual’s refusal to answer ques- 
tions about the case under oath undercut the 
veracity and legitimacy of the information con- 
tained in the affidavit in which he admitted to 
owning the drugs. Shaw v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 244 (Tenn. Crim. 
App. Apr. 17, 2019), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 393 (Tenn. Aug. 15, 
2019). 

Post-conviction court did not err in denying a 
writ of coram nobis after determining that a 
witness’s recantation was not credible and 
there was no reasonable basis to conclude that 
the evidence might have affect the outcome of 
the trial. Williams v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 342 (Tenn. Crim. App. 
June 7, 2019). 

Postconviction court did not err by denying 
petitioner’s writ of error coram nobis because 
the expert testimony was not newly discovered 
evidence, as both the experts based their opin- 
ions on the victim’s medical records that were 
introduced at trial and petitioner knew before 
his trial that bone fragility was a possible 
defense. Lowery v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 359 (Tenn. Crim. App. 
June 24, 2019). 

Trial court did not abuse its discretion when 
it held that petitioner was not entitled to coram 
nobis relief on the basis of newly discovered 
evidence because a police officer’s alleged mis- 
conduct did not exist at the time of petitioner’s 
trial and thus, could not have been presented at 
trial. Turner v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 383 (Tenn. Crim. App. July 
2, 2019). 

Trial court properly denied defendant’s peti- 
tion for writ of error coram nobis because, while 
defendant was reasonably diligent in securing 
an affidavit and filing his petition for the writ 
within just a few months of a victim’s conver- 
sation with a private investigator, the victim’s 
recanted testimony was not likely to have 
changed the outcome of defendant’s trial where 
the home invasion at issue took place over two 
decades ago and the majority of her hearing 
testimony was merely cumulative of her trial 
testimony. Hayes v. State, — S.W.3d —, 2019 
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Tenn. Crim. App. LEXIS 439 (Tenn. Crim. App. 
July 19, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 543 (Tenn. Dec. 10, 2019). 

Denying coram nobis relief on the ground 
that juvenile witnesses had recanted their tes- 
timony was not error where the court credited 
the witnesses’ trial testimony as truthful and 
found their coram nobis testimony not credible. 
Wilson v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 461 (Tenn. Crim. App. Aug. 1, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 577 (Tenn. Dec. 5, 2019). 

Circuit court properly denied defendant’s pe- 
tition for a writ of error coram nobis without an 
evidentiary hearing because the petition was 
untimely and tolling of the statute of limita- 
tions was not required, inasmuch as the record 
conclusively showed that the prosecutor’s mari- 
tal status had no relevance as to whether 
defendant was guilty of the 1995 cases for 
which he was convicted, and an amended judg- 
ment was properly entered showing service of 
the 12-year sentence as a career offender where 
the original judgment reflected a sentence for 
burglary as a standard offender. State v. Gard- 
ner, — S.W.3d —, 2019 Tenn. Crim. App. LEXIS 
511 (Tenn. Crim. App. Aug. 21, 2019), appeal 
denied, — S.W.3d —, 2019 Tenn. LEXIS 554 
(Tenn. Dec. 5, 2019). 

Error coram nobis court did not abuse its 
discretion by denying the petition because the 
videotaped interview of the eyewitness did not 
constitute newly discovered evidence that may 
have resulted in a different judgment had it 
been presented at trial, as both of petitioner’s 
trial counsel were aware of the eyewitness from 
the beginning, that she was familiar with peti- 
tioner, and that she reported to the police that 
she could not identify the perpetrator. In addi- 
tion, counsel’s investigator interviewed her and 
counsel herself acknowledged that she probably 
spoke to her by telephone. Scott v. State, — 


CRIMINAL PROCEDURE 80 


S.W.3d —, 2020 Tenn. Crim. App. LEXIS 404 
(Tenn. Crim. App. June 11, 2020). 

Petitioner’s contention relative to his coram 
nobis petition that the post-conviction court 
erred by discrediting the victim’s revised testi- 
mony was rejected because petitioner and the 
victim were not credible witnesses, the victim’s 
explanation of the impetus motivating him to 
prepare the affidavit, which was clearly ad- 
dressed to a court and made no specific refer- 
ence to the victim’s having threatened peti- 
tioner with a gun, was less than compelling, 
and the notes in trial counsel’s file were of 
uncertain provenance. Harbison v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 740 
(Tenn. Crim. App. Nov. 17, 2020). 

Dismissal of defendant’s petition for a writ of 
error coram nobis was appropriate because 
defendant’s argument that a log from the nar- 
cotics unit for a sheriffs department which 
showed monies provided to certain confidential 
informants for undercover transactions did not 
show that money was provided to the confiden- 
tial informant in defendant’s case amounted to 
nothing more than potential impeachment evi- 
dence. Story v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 111 (Tenn. Crim. App. Mar. 
25, 2021). 

Trial court did not err by dismissing the 
petition for writ of error coram nobis because it 
was not filed within the limitations period and 
petitioner never submitted affidavits to support 
the claims in the petition. There was no affida- 
vit from trial counsel regarding whether the 
Open Records Request documents were avail- 
able to him at the time of trial; without such an 
affidavit, the trial court could not have con- 
cluded that the evidence was newly discovered, 
that it was later arising, that petitioner was 
without fault in timely presenting the evidence, 
or that petitioner was entitled to due process 
tolling. Skinner v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 128 (Tenn. Crim. App. 
Mar. 25, 2021). 


CHAPTER 28 
PROBATION, PAROLES AND PARDONS 


Part 1. General Provisions 
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40-28-122. 
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Part 5. Open Parole Hearings Act 
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Section 


40-28-115 


40-28-504. Written victim impact statements and victim impact statement videos. [Effective on 
January 1, 2022. See the version effective until January 1, 2022.] 


PART 1 
GENERAL PROVISIONS 


40-28-105. Permanent office of board — Meetings — Compensation — 


Removal of members. 


NOTES TO DECISIONS 


ANALYSIS 


iz. Procedure. 
4, Time Limitations. 


2. Procedure. 

The concurrence of four members of the 
Board of Probation and Parole was not required 
to deny an inmate parole because the inmate’s 
conviction for the repealed offense of robbery 
armed with a deadly weapon was not necessar- 
ily a conviction for especially aggravated rob- 


4. Time Limitations. 

Inmate’s petition for a writ of certiorari after 
being denied parole should have been dis- 
missed because (1) the relevant regulation said 
the Board of Probation and Parole had to re- 
ceive the appeal within 45 days of the denial, 
(2) no prison mailbox rule extended that time, 
and (3) the appeal was not timely received. 
Morris v. Tenn. Bd. of Prob. & Parole, — S.W.3d 
—, 2019 Tenn. App. LEXIS 347 (Tenn. Ct. App. 
July 15, 2019). 


bery. Morris v. Tenn. Bd. of Prob. & Parole, — 
S.W.3d —, 2019 Tenn. App. LEXIS 347 (Tenn. 
Ct. App. July 15, 2019). 


40-28-115. Eligibility for parole. 


(a) Every person sentenced to an indeterminate sentence and confined in a 
state prison, after having served a period of time equal to the minimum 
sentence imposed by the court for the crime of which the person was convicted, 
shall be subject to the jurisdiction of the board. The time of release shall be 
discretionary with the board, but no such person shall be released before 
serving the minimum sentence nor before serving one (1) year. 

(b)(1) Every person sentenced to a determinate sentence and confined in a 
state prison, after having served a period of time equal to one half (4) of the 
sentence imposed by the court for the crime for which the person was 
convicted, but in no event less than one (1) year, shall likewise be subject to 
parole in the same manner provided for those sentenced to an indeterminate 
sentence. 

(2) The parole eligibility for each person who commits a crime on or after 
July 1, 1982, shall be determined by the criteria listed in the Criminal 
Sentencing Reform Act of 1982 [repealed]. 

(c) The action of the board in releasing prisoners shall be deemed a judicial 
function and shall not be reviewable if done according to law. 

(d) If a prisoner has been accorded a bona fide offer of employment, the 
board may release the prisoner on probationary parole under either of the 
following conditions: 

(1) At any time not more than six (6) months before the prisoner’s date of 
eligibility for parole as provided in this chapter if, after all credit for good 
conduct, that eligibility shall occur more than eighteen (18) months and less 
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than five (5) years from the date of sentence; or 

(2) At any time not more than one (1) year before the prisoner’s date of 
eligibility for parole as provided in this chapter if, after all credit for good 
conduct, that eligibility shall occur more than five (5) years from the date of 
sentence. 

(e) The prisoner shall at all times during probationary parole be under the 
jurisdiction of the board and the supervision of the department. The board may 
revoke the probationary parole for any reason satisfactory to it. 

(f) Notwithstanding any other provision of this chapter relating to parole 
eligibility, and when acting pursuant to the Tennessee Contract Sentencing Act 
of 1979, compiled in chapter 34 of this title, the board of parole is authorized 
to release a prisoner on parole on the date specified in a sentencing agreement 
entered into by the prisoner, the board and the department of correction. In 
eranting parole, the board may impose any conditions and limitations that the 
board deems necessary. 

(g)(1) The general assembly declares it to be public policy that no person 

shall be granted parole, notwithstanding any law, rule or regulation to the 

contrary, until the person has successfully completed a test requiring that 
individual to master certain basic and other skills. The test shall include as 

a minimum requirement scoring at an eighth-grade reading level. This 

requirement shall not apply to any person certified by the commissioner of 

correction or the commissioner’s designee as being so intellectually disabled 
or mentally ill as to be incapable of learning at the required levels. 

Furthermore, this subsection (g) shall not apply to the following: 

(A) Persons who are incarcerated in county jails or workhouses; 

(B) Persons who are in the custody of the department of correction for 
less than one (1) year; or 

(C) Persons who have high school diplomas or the equivalent. 

(2) The commissioner or the commissioner’s designee, the board of parole 
and the state board of education shall jointly formulate policies and 
procedures to implement this subsection (g). 

(3) This subsection (g) shall be inapplicable to any inmate or group of 

inmates if the commissioner determines that its effectuation will increase 
the system’s inmate population and if the commissioner so certifies the 
determination to the governor. 
(h)(1) The department of correction shall not certify an inmate for a parole 
grant hearing, other than an initial grant hearing, if, at the time the 
department of correction would otherwise have certified the inmate as 
eligible, the inmate is classified as close custody. This decertification shall 
continue for the duration of the classification, and for a period of one (1) year 
thereafter. 

(2) The department of correction shall not certify an inmate for a parole 
grant hearing, other than an initial grant hearing, if, at the time the 
department of correction would otherwise have certified the inmate as 
eligible, the inmate is classified as maximum custody. This decertification 
shall continue for the duration of the classification, and for a period of two (2) 
years thereafter. 

(i) When declining, revoking, or rescinding parole, the board is authorized to 
set the period of time before the prisoner receives another hearing on the same 
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offense or offenses. However, the period set by the board shall not exceed six (6) 
years, unless the prisoner is serving a sentence for multiple convictions for first 
degree murder, pursuant to § 39-13-202, or facilitation of first degree murder, 


in which case the period set by the board shall not exceed ten (10) years. 


History. 

Acts 1937, ch. 276, § 8; mod. C. Supp. 1950, 
§ 11818.8 (Williams, § 11843.8); Acts 1957, ch. 
162,§ 1; 1974, ch. 624, § 3; 1979, ch. 359, § 17; 
impl. am. Acts 1979, ch. 359, §§ 5, 26; Acts 
1979, ch. 386, § 2; T.C.A. (orig. ed.), § 40-3612; 
Acts 1985, ch. 254, § 1; 1985 (1st Ex. Sess.), ch. 
5, § 25; 1989, ch. 227, § 29; 1990, ch. 1011, § 1; 
1998, ch. 743, §§ 1, 2; 1998, ch. 1049, §§ 24, 66; 
1999, ch. 516, § 4; 2011, ch. 158, § 20; 2012, ch. 
727,§ 23; 2016, ch. 870,§ 1; 2021, ch. 410,§ 9. 


Compiler’s Notes. 

Acts 2021, ch. 410, § 1 provided that the act 
is known and may be cited as the “Reentry 
Success Act of 2021.” 


Acts 2021, ch. 410, § 25 provided that the 
act, which amended this section, shall apply to 
parole determinations made on or after July 1, 
BO ass 


Amendments. 

The 2021 amendment rewrote (i) which read: 
“Gi) When declining, revoking, or rescinding 
parole, the board is authorized to set the period 
of time before the prisoner receives another 
hearing on the same offense or offenses. How- 
ever, no period set by the board shall exceed ten 
(10) years.” 


Effective Dates. 
Acts 2021, ch. 410, § 25. July 1, 2021. 


NOTES TO DECISIONS 


7. Parole Properly Denied. 
Tennessee Board of Paroles did not act arbi- 
trarily, fraudulently, illegally, in excess of its 


tive evidence of his rehabilitation, and the 
details of the offense at issue were serious. 
Smith v. Tenn. Bd. of Paroles, — S.W.3d —, 


authority, or without material evidence in de- 
nying the inmate’s request for parole because 
the inmate was permitted to present exhaus- 


2019 Tenn. App. LEXIS 364 (Tenn. Ct. App. 
July 25, 2019). 


40-28-116. Power to parole. 


(a)(1) The board has the power to cause to be released on parole any person 

the department has declared eligible for parole consideration. 

(2) No person convicted of a sex crime shall be released on parole unless 

a psychiatrist or licensed psychologist designated as a health service 
provider has evaluated the inmate and determined to a reasonable medical 
or psychological certainty that the inmate does not pose the likelihood of 
committing sexual assaults upon release from confinement. The evaluations 
shall be provided by psychiatrists or licensed psychologists designated as 
health service providers whose services are contracted for and funded by the 
board. 

(b) Notwithstanding any other provision of this chapter relating to parole 
eligibility, and when acting pursuant to the Tennessee Contract Sentencing Act 
of 1979, compiled in chapter 34 of this title, the board is authorized to release 
a prisoner on parole on the date specified in a sentencing agreement entered 
into by the prisoner and the board. In granting parole, the board may impose 
any conditions and limitations that the board deems necessary, except that the 
board shall not require a condition or limitation to be completed prior to 
release on parole unless the department of correction recommends completion 
of the condition or limitation prior to release on parole. 

(c)(1) The board shall consider granting parole to a prisoner who has reached 

the release eligibility date for the prisoner’s combined state sentences and 

has an active detainer commitment to serve a term of imprisonment in a 
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foreign jurisdiction if: 
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(A) The term of imprisonment in the foreign jurisdiction is greater than 
the period of imprisonment left to serve on the prisoner’s combined state 


sentences; 


(B) The prisoner would otherwise be eligible for parole consideration; 


and 


(C) The prisoner is a good candidate for parole release upon application 
of any release decision-making guidelines in use by the board. 

(2) When a prisoner has a parole hearing, the department of correction 
must provide information to the board regarding filed active detainer 
commitments in which the prisoner is to serve a term of imprisonment. 

(3) If parole release is granted to a detainer in a foreign jurisdiction, then 
the entity having custodial authority over the prisoner must file a notifica- 
tion request with the foreign jurisdiction for the remainder of any Tennessee 


sentence, prior to parole release. 


History. 

Acts 1913, ch. 8, § 3; impl. am. Acts 1915, ch. 
20, § 7; Shan., § 7202a6; impl. am. Acts 1919, 
ch. 39, § 2; impl. am. Acts. 1923, ch. 7, § 42; 
mod. Code 1932, § 11771; impl. am. Acts 1937, 
ch. 276, §§ 1, 3; C. Supp. 1950, § 11771; Acts 
1957, ch. 353, § 1; 1961, ch. 98, § 10; 1965, ch. 
273, §§ 1, 2; impl. am. Acts 1972, ch. 636, § 1; 
Acts 1973, ch. 370, §§ 1, 2; 1974, ch. 624, § 4; 
modified; impl. am. Acts 1979, ch. 359, §§ 5, 26; 
Acts 1979, ch. 359, § 18; 1979, ch. 386, § 3; 
T.C.A. (orig. ed.), § 40-3613; Acts 1985 (1st Ex. 
Sess.), ch. 5, § 26; 1989, ch. 227, § 30; 1989, ch. 
591, § 8; 1992, ch. 991, § 17; 1998, ch. 1049, 
§) 24-2012 "chii2 7), 824° 2001. Ch. sag. yeas 
2021, ch. 410, § 10. 


Compiler’s Notes. 
Acts 2021, ch. 410, § 1 provided that the act 


is known and may be cited as the “Reentry 
Success Act of 2021.” 

Acts 2021, ch. 410, § 25 provided that the 
act, which amended this section, shall apply to 
parole determinations made on or after July 1, 
2021. 


Amendments. 
The 2021 amendment by ch. 353 added (c). 
The 2021 amendment by ch. 410 added “, 
except that the board shall not require a condi- 
tion or limitation to be completed prior to 
release on parole unless the department of 
correction recommends completion of the con- 


dition or limitation prior to release on parole.” 
at the end of (b). 


Effective Dates. 
Acts 2021, ch. 353, § 2. July 1, 2021. 
Acts 2021, ch. 410, § 25. July 1, 2021. 


NOTES TO DECISIONS 


10. Sex Crime. 

Members of the Tennessee Board of Proba- 
tion and Parole did not act arbitrarily and 
capriciously by failing to consider the opinion of 
a psychiatrist or licensed clinical psychologist 
because the Board had enough evidence to 
sustain its decision to deny parole; the inmate 
was not being released, and the statute stated 
that there had be a clinical evaluation prior to 


the release of an inmate convicted of a sex 
crime, not prior to the Board’s determination of 
an inmate’s likelihood to re-offend. Wells v. 
Tenn. Bd. of Prob. & Parole, — S.W.3d —, 2014 
Tenn. App. LEXIS 633 (Tenn. Ct. App. Oct. 6, 
2014), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 248 (Tenn. Mar. 16, 2015), cert. denied, 
193 L. Ed. 2d 95, 136 S. Ct. 121, 577 U.S. 854, 
2015 U.S. LEXIS 5700 (U.S. 2015). 


40-28-117. Grounds for parole — Terms. 


Law Reviews. 
Wealth-Based Penal Disenfranchisement, 72 
Vand. L. Rev. 55 (January 2019). 
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40-28-122. Hearings on parole violations — Appointment of counsel for 
indigents. 


(a) When the director of probation and parole issues a warrant for the 
retaking of a parolee pursuant to § 40-28-607, the board is charged with 
determining whether violation of parole conditions exists in specific cases and 
of deciding the action to be taken in reference to the violation. After being 
notified that a warrant has been executed and a probable cause hearing has 
been held or waived, the board shall, as soon as practicable, hold a parole 
revocation hearing and consider the case of the parole violator, who shall be 
given an opportunity to appear personally before a board member or hearing 
officer and explain the charges made. A probable cause hearing shall not be 
necessary if a parole revocation hearing is held within fourteen (14) days of the 
service of the warrant. 

(b) A laboratory report regarding a parolee’s drug test may be admissible in 
any parole revocation proceeding, even though the laboratory technician who 
performed the test is not present to testify, when accompanied by an affidavit 
containing at least the following information: 

(1) The identity of the certifying technician; 

(2) A statement of qualifications from the certifying technician; 

(3) A specific description of the testing methodology; 

(4) Astatement that the method of testing was the most accurate test for 
this particular drug; 

(5) A certification that the results were reliable and accurate; 

(6) A declaration that all established procedures and protocols were 
followed; and 

(7) A statement of acknowledgment that submission of false information 
in the affidavit may subject the affiant to prosecution for the criminal offense 

of perjury pursuant to § 39-16-702. 

(c)(1) The board shall, within a reasonable time, act upon the charges, and 

may, if it sees fit: 

(A) For a revocation of parole that does not involve a new felony, new 
Class A misdemeanor, zero tolerance violation as defined by the depart- 
ment of correction community supervision sanction matrix, or absconding, 
require the prisoner to serve a term of incarceration not to exceed: 

(i) Fifteen (15) days for the first revocation; 

(ii) Thirty (80) days for the second revocation; 

(iii) Ninety (90) days for the third revocation; or 

(iv) The remainder of the sentence, for a fourth or subsequent 
revocation; or 

(B) For a revocation of parole that involves a new felony, new Class A 
misdemeanor, zero tolerance violation as defined by the department of 
correction community supervision sanction matrix, or absconding, require 
the prisoner to serve out in prison the balance of the maximum term for 
which the prisoner was originally sentenced, calculated from the date of 
delinquency, or such part thereof, as the board may determine, or impose 
a punishment as the board deems proper, subject to § 40-28-123. 

(2) At a revocation hearing for a prisoner paroled from a department of 
correction facility, the board may also, in conjunction with revocation of the 
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prisoner’s parole for reasons other than the commission of a new felony 
offense, reparole the prisoner effective upon the department’s certification 
that the prisoner has successfully completed a diversion program estab- 
lished by the department of correction pursuant to § 41-1-123. If the 
offender fails to successfully complete the program, the offender shall be 
scheduled for a preparole rescission hearing. 

(d)(1) In any revocation hearing conducted by the board, or in cases of initial 
preliminary hearings, the board is authorized to appoint legal counsel for an 
indigent individual where necessary in obedience to the requirements of the 
supreme court of the United States. For this purpose, the supreme court of 
Tennessee shall prescribe by rule the nature of costs for which reimburse- 
ment may be allowed, and the limitations on and conditions for the 
reimbursement of costs as it deems appropriate in the public interest, 
subject to this part. The rules shall also specify the form and content of 
applications for reimbursement of costs to be filed under this section. 

(2) The administrative director of the courts shall administer this subsec- 
tion (d) and rules promulgated pursuant to subdivision (d)(1), and shall 
audit and review all applications for reimbursement of cost. Upon finding 
payment to be in order, the administrative director of the courts shall 
process the payment thereof out of money appropriated for that purpose. 
(e) Costs incurred by the state in providing legal counsel shall be minimized 

insofar as is possible and practicable by the appointment by the board of 
counsel from any legal services group functioning in the county in which the 
proceedings are held if the group is supported in whole or in part from federal, 
state, county or municipal moneys. 
(f)(1) This subsection (f) shall apply to a paroled prisoner who is reincarcer- 
ated while awaiting a parole revocation preliminary hearing, a parole 
revocation hearing, or a parole rescission hearing, or following revocation or 
rescission of parole, and the sole reason the paroled prisoner was arrested 
and reincarcerated was because the paroled prisoner was charged with a 
new offense. Upon receipt of notification that the prisoner’s revocation or 
rescission case, which was previously decided by the board, merits further 
review based upon the circumstances under which the new offense was 
dismissed, the board shall waive the time limitation for appeal, as set in rule 
by the board, and any limitation based on previously filed appeals, in order 
that the prisoner may submit evidence of any of the following events: 

(A) The charge or charges against the paroled prisoner that resulted in 
the arrest of the prisoner for a parole violation were dismissed or retired 
based on the merits of the case; 

(B) Ano true bill was returned by a grand jury on the charge or charges; 

(C) A verdict of not guilty was returned, whether by the judge following 
a bench trial or by a jury; or 

(D) The paroled prisoner was arrested and released, without being 
charged. 

(2) The notification required by subdivision (f)(1) may be in written or 
electronic form and shall be submitted by: 

(A) The district attorney general from the judicial district in which the 
charges were brought or the district attorney general’s designee; 
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(B) The judge in the court where charges were brought; 

(C) The department of correction; 

(D) The prisoner’s attorney, provided that the notification is also signed 
by one (1) of the officials in subdivisions (f)(2)(A)-(C); or 

(E) The prisoner, provided that the notification is also signed by one (1) 
of the officials in subdivisions (f)(2)(A)-(C). 

(3) Upon verification of the authenticity of the submitted notification, 
which shall occur within ten (10) business days from receipt of the notifica- 
tion, and submission of evidence of the occurrence of one (1) or more of the 
events in subdivision (f)(1)(A)-(D), the board, or the board’s designee, shall 
conduct a hearing on the record to determine if: 

(A) One (1) of the events in subdivision (f)(1)(A)-(D) has occurred 
involving a charge against a parolee that was committed while on parole; 
and 

(B) The parolee was reincarcerated solely because of this charge and 
the parolee remains incarcerated while awaiting a parole revocation or 
rescission hearing or because the parolee’s parole was revoked or 
rescinded. 

(4) If, after the board or the board’s designee conducts a hearing on the 
record, the board determines that the events described in subdivisions 
(f)(3)(A) and (B) have occurred, the board may vote to order the release and 
reinstatement on parole of the prisoner in accordance with applicable law. If 
released and reinstated, any sentence credits that may have been lost while 
the paroled prisoner was incarcerated shall also be reinstated. The number 
of votes required to release and reinstate the prisoner’s parole shall be 
determined in accordance with the rules of the board. 

(5) The hearing conducted pursuant to this subsection (f) shall be sched- 
uled on the next available docket upon the occurrence of the events defined 
in subdivisions (f)(1)-(3), and shall be conducted no later than thirty-five (35) 
days from verification of the notification required by subdivision (f)(1). 


Amendments. 


History. 

Acts 1937, ch. 276, § 12; C:. Supp.: 1950, 
§ 11818.12 (Williams, § 11843.12); Acts 1978, 
ch. 929, § 5; T.C.A. (orig. ed.), § 40-3619; Acts 
1989, ch. 227, §§ 41, 42; 1993, ch. 66, § 70; 
1998, ch. 1049, § 25; 2001, ch. 323, § 1; 2001, 
ch. 355, § 1; 2006, ch. 666, § 2; 2012, ch. 727, 
56 29-.90:2017, ch, 162, §..2;42021,,ch,.410, 
$ 11. 


Compiler’s Notes. 

Acts 2021, ch. 410, § 1 provided that the act 
is known and may be cited as the “Reentry 
Success Act of 2021.” 

Acts 2021, ch. 410, § 25 provided that the 
act, which amended this section, shall apply to 
parole determinations made on or after July 1, 
2021. 


The 2021 amendment rewrote (c)(1) which 
read: “(c)(1) The board shall, within a reason- 
able time, act upon the charges, and may, if it 
sees fit, require the prisoner to serve out in 
prison the balance of the maximum term for 
which the prisoner was originally sentenced, 
calculated from the date of delinquency or such 
part thereof, as it may determine, or impose the 
punishment as it deems proper, subject to § 40- 
28-123.” 


Effective Dates. 
Acts 2021, ch. 410, § 25. July 1, 2021. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 
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PART 3 
COMMUNITY SUPERVISION 


40-28-301. Definitions. 


Code Commission Notes. Acts 2016, ch. 906, 
§ 14 enacted a new part 7, §§ 40-28-701 — 
40-28-706, but the part has been redesignated 


as part 3, §§ 40-28-301 — 40-28-306, by au- 
thority of the Code Commission. 


NOTES TO DECISIONS 


1. Constitutionality. 

Because T.C.A. §§ 40-28-301 and 40-28-3806, 
which changed how non-criminal or technical 
violations of probation are handled in Tennes- 
see, remove the discretion of a trial judge in 
making determinations of logical or legal rel- 
evancy and collectively impair the independent 


operation of the judicial branch of government, 
they violate the Tennessee Constitution’s Sepa- 
ration of Powers Clause and, therefore, cannot 
be upheld. State v. Price, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 615 (Tenn. Crim. App. 
Aug. 14, 2018), rev'd, 579 S.W.3d 332, 2019 
Tenn. LEXIS 292 (Tenn. July 22, 2019). 


40-28-304. Conditions of community supervision. 


NOTES TO DECISIONS 


1. Constitutionality. 

Court of Criminal Appeals erred in affirming 
the trial court’s judgments regarding the con- 
stitutionality of the Public Safety Act (PSA) of 
2016 because the provisions at issue — calling 
for the Department of Correction (DOC) to 
impose graduated sanctions on probationers 
committing certain violations — were not ripe 
for consideration inasmuch as the notification 
requirement clearly did not satisfy the prongs 
of the ripeness doctrine where neither defen- 
dant had been accused of violating a condition 
of his probation nor subjected to a sanction 
imposed by the DOC for a probation violation, 
and they were not “immediately deprived” of 
any judicial review upon being sentenced to 


probation and their day-to-day activities were 
not impacted. State v. Price, 579 S.W.3d 332, 
2019 Tenn. LEXIS 292 (Tenn. July 22, 2019). 

Statutory provision permitting appeal from 
the manner of service of a sentence conveyed 
jurisdiction over the trial court’s allegedly erro- 
neous failure to include the graduated sanc- 
tions in the January 17, 2018 order vacating 
the prior revocation and reinstating his proba- 
tion; however, defendant waived any claim re- 
garding the absence of graduated sanctions by 
failing to raise that issue in the trial court. 
State v. Mason, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 514 (Tenn. Crim. App. Aug. 238, 
2019). 


40-28-306. Monitoring graduated sanctions. 


NOTES TO DECISIONS 


1. Constitutionality. 

Because T.C.A. §§ 40-28-301 and 40-28-306, 
which changed how non-criminal or technical 
violations of probation are handled in Tennes- 
see, remove the discretion of a trial judge in 
making determinations of logical or legal rel- 
evancy and collectively impair the independent 


operation of the judicial branch of government, 
they violate the Tennessee Constitution’s Sepa- 
ration of Powers Clause and, therefore, cannot 
be upheld. State v. Price, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 615 (Tenn. Crim. App. 
Aug. 14, 2018), rev'd, 579 S.W.3d 332, 2019 
Tenn. LEXIS 292 (Tenn. July 22, 2019). 
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PART 5 
OPEN PAROLE HEARINGS ACT 


40-28-503. Attendance policies — Standard victim notification form. 
[Effective until January 1, 2022. See the version effective 
on January 1, 2022.] 


(a) The board shall establish a policy governing attendance at board 
hearings and submission and use of victim impact statements. Copies of the 
policy shall be available upon request. The policy shall govern: 

(1) The requirement that those requesting notification of parole and 
parole revocation hearings keep the board advised of their current addresses 
and telephone numbers; 

(2) Instructions for attending and participating in parole and parole 
revocation hearings; 

(3) The limitations on attendance as set forth in § 40-28-502; 

(4) Reasonable limitations on oral presentations; and 

(5) Information about board discretion to investigate victim impact state- 
ments. 

(b) The board shall establish a standard victim notification form. The board 
shall distribute copies of the form to the victim witness coordinator in each 
judicial district for the state who shall make copies of the form available to the 
appropriate persons. 


History. 
Acts 19938, ch. 336, § 3. 


40-28-503. Policies governing attendance and use of impact state- 
ments — Standard victim notification form — Digital 
function to submit impact statement video. [Effective on 
January 1, 2022. See the version effective until January 1, 
2022.] 


(a) The board shall establish a policy governing attendance at board hearings 
and submission and use of victim impact statements and other impact 
statements. Copies of the policy shall be available upon request. The policy must 
govern: 

(1) The requirement that those requesting notification of parole and parole 
revocation hearings keep the board advised of their current addresses and 
telephone numbers; 

(2) Instructions for attending and participating in parole and parole 
revocation hearings, including instructions for submitting an impact state- 
ment video; 

(3) The limitations on attendance as set forth in § 40-28-502; 

(4) Reasonable limitations on oral presentations and videos; and 

(5) Information about board discretion to investigate victim impact state- 
ments and other impact statements. 

(b) The board shall establish a standard victim notification form. The board 
shall distribute copies of the form to the victim witness coordinator in each 


40-28-503 


CRIMINAL PROCEDURE 90 


judicial district for the state who shall make copies of the form available to the 


appropriate persons. 


(c)(1) The board shall establish a digital function that a victim or other 
impacted person may use to electronically submit an impact statement video 
to be considered at an inmate’s parole or parole revocation hearing. The 
digital function must allow the victim or other impacted person to submit a 
video of the victim or other impacted person presenting an impact statement 
as otherwise permitted by this part. The board may impose reasonable 
restrictions regarding the length of impact statement videos. 

(2) The digital function must allow a victim or other impacted person to 
indicate whether the victim or other impacted person would like the impact 
statement video to be resubmitted to any future parole or parole revocation 
hearings involving the same inmate and offense. If the victim or other 
impacted person indicates that the victim or other impacted person would like 
the video resubmitted to any future parole or parole revocation hearings 
involving the same inmate and offense, then the board shall consider the 
video at future hearings without further request from the victim or other 
impacted person. Prior to consideration at a subsequent hearing, the board 
shall notify the victim or other impacted person, in the same manner that 
notice is provided pursuant to § 40-28-505(b)(4), that the video will be 
considered at the hearing unless the victim or other impacted person informs 
the board, in writing or using the digital function, that the victim or other 
impacted person no longer wishes to have the video considered. A victim or 
other impacted person may inform the board at any time, in writing or using 
the digital function, that the victim or other impacted person no longer wishes 
to have a previously submitted video considered by the board. If a victim or 
other impacted person informs the board that the victim or other impacted 
person no longer wishes to have a previously submitted video considered by 
the board using the digital function, the digital function must provide the 
victim or other impacted person the opportunity to indicate whether the 
victim or other impacted person will be submitting a new impact statement 
video, and whether the victim or other impacted person is opposed to, in favor 
of, or indifferent to the granting or revoking of parole to the inmate. 

(3) Any impact statement video is subject to the board’s policies and rules 
governing the privacy of board records pursuant to $§ 40-28-119 and 
40-28-5038. 

(d) As used in this section, “victim” includes both victims and victim 


representatives, as those terms are defined in § 40-38-2038. 


History. 
Acts 1998, ch. 336, § 3; 2021, ch. 410, 8§ 2, 3. 


Compiler’s Notes. 

Acts 2021, ch. 410, § 1 provided that the act 
is known and may be cited as the “Reentry 
Success Act of 2021.” 


Amendments. 

The 2021 amendment in the introductory 
language of (a), added “and other impact state- 
ments” at the end of the first sentence and 
substituted “must” for “shall” near the end of 


the paragraph; added “including instructions 
for submitting an impact statement video;” at 
the end of (a)(2); added “videos; and” at the end 
of (a)(4); added “and other impact statements” 
at the end of (a)(5); and added (c) and (d). 


Effective Dates. 

Acts 2021, ch. 410, § 25. January 1, 2022; 
provided, that for purposes of establishing the 
digital function for electronically submitting an 
impact statement video, the act took effect May 
12, 2024; 
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40-28-504 


40-28-504. Victim impact statements. [Effective until January 1, 2022. 
See the version effective on January 1, 2022.] 


(a) The board shall receive and consider victim impact statements. 

(b) Written victim impact statements shall not be made available to the 
public and shall be considered confidential. 

(c) Assertions made in a victim impact statement may be investigated and 


verified by the board. 


History. 
Acts 1993, ch. 336, § 4. 


NOTES TO DECISIONS 


1. Ex Post Facto Clause. 

Retroactively applying requirements to con- 
sider victim input at parole hearings was no ex 
post facto violation because the requirements 
posed an insignificant risk of increased punish- 
ment, as a statute requiring the Tennessee 
Board of Probation and Parole to consider such 
input, and a constitutional provision letting 
victims attend parole hearings were procedural 
and did not determine parole suitability. York v. 
Tenn. Bd. of Parole, 502 S.W.3d 783, 2016 Tenn. 
App. LEXIS 269 (Tenn. Ct. App. Apr. 19, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
572 (Tenn. Aug. 18, 2016). 


Changes in the law concerning victim input 
in the parole process did not violate the ex post 
facto clause of the federal and State constitu- 
tions because the parole standards had not 
changed as applied to the inmate; the Tennes- 
see Board of Paroles had always been required 
to consider the seriousness of the offense in 
determining a prisoner’s parole eligibility. 
Smith v. Tenn. Bd. of Paroles, — S.W.3d —, 
2019 Tenn. App. LEXIS 364 (Tenn. Ct. App. 
July 25, 2019). 


40-28-504. Written victim impact statements and victim impact state- 
ment videos. [Effective on January 1, 2022. See the version 
effective until January 1, 2022.] 


(a) The board shall accept and consider victim impact statements, including 


victim impact statement videos. 


(b) Written victim impact statements and victim impact statement videos are 
confidential and must not be made available to the public. 
(c) Assertions made in a victim impact statement may be investigated and 


verified by the board. 


(d) As used in this section, “victim” includes both victims and victim 
representatives, as those terms are defined in § 40-38-2038. 


History. 
Acts 1998, ch. 336, § 4; 2021, ch. 410, § 4. 


Compiler’s Notes. 

Acts 2021, ch. 410, § 1 provided that the act 
is known and may be cited as the “Reentry 
Success Act of 2021.” 


Amendments. 

The 2021 amendment in (a), substituted “ac- 
cept” for “receive” and added “, including victim 
impact statement videos” at the end of the 


sentence; in (b), substituted “and victim impact 
statement videos are confidential and must” for 
“shall” and deleted “and shall be considered 
confidential” from the end of the sentence; and 
added (d). 


Effective Dates. 

Acts 2021, ch. 410, § 25. January 1, 2022; 
provided, that for purposes of establishing the 
digital function for electronically submitting an 
impact statement video, the act took effect May 
12) 202% 
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NOTES TO DECISIONS 


1. Ex Post Facto Clause. 

Retroactively applying requirements to con- 
sider victim input at parole hearings was no ex 
post facto violation because the requirements 
posed an insignificant risk of increased punish- 
ment, as a statute requiring the Tennessee 
Board of Probation and Parole to consider such 
input, and a constitutional provision letting 
victims attend parole hearings were procedural 
and did not determine parole suitability. York v. 
Tenn. Bd. of Parole, 502 S.W.3d 783, 2016 Tenn. 
App. LEXIS 269 (Tenn. Ct. App. Apr. 19, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
572 (Tenn. Aug. 18, 2016). 


Changes in the law concerning victim input 
in the parole process did not violate the ex post 
facto clause of the federal and State constitu- 
tions because the parole standards had not 
changed as applied to the inmate; the Tennes- 
see Board of Paroles had always been required 
to consider the seriousness of the offense in 
determining a prisoner’s parole eligibility. 
Smith v. Tenn. Bd. of Paroles, — S.W.3d —, 
2019 Tenn. App. LEXIS 364 (Tenn. Ct. App. 
July 25, 2019). 


PART 6 
PROBATION AND PAROLE 


40-28-609. Final discharge of parolee. 


Law Reviews. 
Wealth-Based Penal Disenfranchisement, 72 
Vand. L. Rev. 55 (January 2019). 


CHAPTER 29 
RESTORATION OF CITIZENSHIP 


Part 1. General Provisions 


Section 


40-29-108. Liability of landlord for negligence in renting, leasing, or otherwise extending housing 
opportunities to person who has been previously convicted of criminal offense — 
Evidence of prior criminal conviction not admissible. 

40-29-109. Effect of previous conviction of criminal offense on cause of action for negligent hiring, 
training, retention, or supervision of an employee or independent contractor. 


PART 1 
GENERAL PROVISIONS 


40-29-105. Felons convicted of infamous crimes — Dates. 


NOTES TO DECISIONS 


1. Restoration of Citizenship. 

Trial court’s order denying a prisoner’s peti- 
tion for restoration of citizenship rights did not 
violate ex post facto protections because the 
trial court’s application of the statute could not 
form the basis for an ex post facto violation 
based on the imposition of a harsher punish- 
ment than originally applicable. Moffitt v. 
State, — S.W.3d —, 2018 Tenn. App. LEXIS 708 


(Tenn. Ct. App. Feb. 4, 2018). 

Unlike T:C.A. § 40-20-112, which removes 
the right of suffrage, T.C.A. § 40-29-105 does 
not impose any punishment; rather, § 40-29- 
105 merely sets out the various procedures for 
pursuing restoration of one’s citizenship rights 
after he or she has been punished (under § 40- 
20-112) by removal of same. Moffitt v. State, — 
S.W.3d —, 2018 Tenn. App. LEXIS 708 (Tenn. 
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Ct. App. Feb. 4, 2018). 

Prisoner could not rely on the commission 
date of his crime as the applicable date; neither 
subsection (c)(2)(B) nor subsection (b)(2) focus 
on the date the offense was “committed,” but 
rather, the plain language of both sections 
focuses on the date of the petitioner’s “convic- 
tion. Moffitt v. State, — S.W.3d —, 2018 Tenn. 
App. LEXIS 708 (Tenn. Ct. App. Feb. 4, 2018). 


40-29-109 


first degree murder, that conviction was re- 
versed and vacated, which rendered the convic- 
tion null and void, and thus, the conviction was 
of no effect; as such, the only conviction date 
was the date that judgment was entered on the 
prisoner’s second degree murder conviction un- 
der subsection (c). Moffitt v. State, — S.W.3d —, 
2018 Tenn. App. LEXIS 708 (Tenn. Ct. App. 
Feb. 4, 2018). 


Insofar as a prisoner argued that subsection 
(b)(2) was applicable based on his conviction for 


40-29-108. Liability of landlord for negligence in renting, leasing, or 
otherwise extending housing opportunities to person who 
has been previously convicted of criminal offense — Evi- 
dence of prior criminal conviction not admissible. 


(a) In any proceeding on a claim against a landlord for negligence in renting, 
leasing, or otherwise extending housing opportunities to a person who has 
been previously convicted of a criminal offense, a landlord is not liable based 
solely upon the fact that the person has been previously convicted of a criminal 
offense. 

(b) In a cause of action against a landlord for negligence in renting, leasing, 
or otherwise extending housing opportunities to a person who has been 
previously convicted of a criminal offense, evidence that the person has been 
previously convicted of a criminal offense is not admissible. 

(c) Subsections (a) and (b) do not apply when: 

(1) The landlord had actual knowledge of the person’s prior conviction for 

a violent offense, as defined in § 40-35-120(b) or a violent sexual offense, as 

defined in § 40-39-202; or 

(2) The landlord, having actual knowledge of the person’s commission of a 
violent offense, as defined in § 40-35-120(b), or a violent sexual offense, as 
defined in § 40-39-202, after beginning of the person’s tenancy, was willful 
in allowing the person to continue to rent, lease, or otherwise use housing 
opportunities. 

(d) This section does not create a cause of action or expand an existing cause 
of action. 

(e) The provisions of § 1-3-119 relative to implied rights of action apply to 
this section. 

(f) As used in this section, “landlord” means the owner, lessor, or sublessor 
of the dwelling unit or the building of which the unit is a part, the manager of 
the premises, and employees and agents of the owner, lessor, or sublessor. 


Effective Dates. 
Acts 2021, ch. 298, § 2. July 1, 2021. 


History. 
Acts 2021, ch. 298, § 1. 


40-29-109. Effect of previous conviction of criminal offense on cause of 
action for negligent hiring, training, retention, or super- 
vision of an employee or independent contractor. 


(a) A cause of action may not be brought against an employer or contracting 
party for negligent hiring, training, retention, or supervision of an employee or 


40-29-202 CRIMINAL PROCEDURE 94 
independent contractor based solely upon the fact that the employee or 
independent contractor has been previously convicted of a criminal offense. 
(b) In a cause of action against an employer or contracting party for 
negligent hiring, training, retention, or supervision of an employee or inde- 
pendent contractor, evidence that the employee or independent contractor has 
been previously convicted of a criminal offense is not admissible. 
(c) Subsections (a) and (b) do not apply when: 
(1)(A) The employer or contracting party knew or reasonably should have 
known of the employee’s or independent contractor’s prior conviction; and 

(B) The employee or independent contractor was previously convicted 
of: 

(i) An offense that was committed while performing duties substan- 
tially similar to those reasonably expected to be performed in the 
employment or under the contract, or under conditions substantially 
similar to those reasonably expected to be encountered in the employ- 
ment or under the contract; or 

(11) A violent offense, as defined in § 40-35-120(b), or a violent sexual 
offense, as defined in § 40-39-202; or 

(2)(A) The cause of action concerns the misuse by an employee or 
independent contractor of the funds or property of a person other than the 
employer or contracting party; 

(B) On the date the employee or independent contractor was hired, the 
employee or independent contractor had been previously convicted of an 
offense an element of which includes fraud or the misuse of funds or 
property; and 

(C) The employer or contracting party should have reasonably foreseen 
that the position for which the employee or independent contractor was 
being hired would involve managing the funds or property of a person 
other than the employer or contracting party. 

(d) This section does not create a cause of action or expand an existing cause 
of action. 


History. 
Acts 2021, ch. 410, § 17. 


Compiler’s Notes. 
Acts 2021, ch. 410, § 1 provided that the act 


is known and may be cited as the “Reentry 
Success Act of 2021.” 


Effective Dates. 
Acts 2021, ch. 410, § 25. May 12, 2021. 


PART 2 
VOTING RIGHTS 


40-29-202. Application for voter registration card. 


Law Reviews. 
Wealth-Based Penal Disenfranchisement, 72 
Vand. L. Rev. 55 (January 2019). 


Attorney General Opinions. 

Based on existing precedent from the Sixth 
Circuit Court of Appeals, the legislature may 
require, as a condition of the restoration of the 


voting rights of a convicted felon, that the 
convicted felon enter into a payment plan for 
satisfying existing financial obligations, such 
as restitution, child support, and court costs. 
The principles on which that precedent rests 
suggest that the legislature may restore con- 
victed felons’ voting rights only provisionally, 
subject to subsequent revocation for failure to 
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pay in accordance with the payment plan. An 
argument can be made that subsequent revoca- 
tion for failure to pay need not take indigency 
into account in order to pass constitutional 
muster, but no court has directly addressed 
that question. Nor has a court squarely ad- 
dressed what procedural protections would be 
required for a subsequent revocation for failure 
to abide by the terms of a payment plan. 
Because those questions remain unsolved, a 
statutory scheme that (1) explicitly makes the 
restoration of voting rights provisional and 
conditional on adherence to the terms of the 
payment plan, (2) accounts for indigency, and 
(3) allows convicted felons facing subsequent 
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revocation of restored voting rights for failure 


to abide by the payment plan to prove their 
indigency and good faith to a neutral court 
would be on firmer constitutional footing than a 
statute that did not include those provisions. 
OAG 20-02, 2020 Tenn. AG LEXIS 2 (2/25/ 
2020). 

All convicted felons, including individuals 
convicted in other States or in federal court, 
must satisfy outstanding debts arising from 
court costs, court-ordered restitution, and child 
support obligations before they are eligible to 
apply for the reinstatement of their voting 
rights. OAG 20-06, 2020 Tenn. AG LEXIS 6 
(3/26/2020). 


40-29-203. Certificate of voting rights restoration. 


Law Reviews. 
Wealth-Based Penal Disenfranchisement, 72 
Vand. L. Rev. 55 (January 2019). 


40-29-204. Persons never eligible to register and vote. 


Law Reviews. 
Felon Disenfranchisement, 49 U. Mem. L. 
Rev. 1275 (Summer 2019). 


CHAPTER 30 
POST-CONVICTION PROCEDURE 


Part 1. General Provisions 


Section 

40-30-111. Final disposition of petitions — Compliance reports. 

40-30-123. Report of discovery of potentially exculpatory evidence. 

Part 4. Post-Conviction Fingerprint Analysis Act of 2021 

40-30-401. Short title. 

40-30-402. Part definitions. 

40-30-403. Petition requesting analysis. 

40-30-404. Court order if probable that exculpatory results would not have resulted in prosecution 
or conviction. 

40-30-405. Court order if probable that results would have resulted in a more favorable verdict or 
sentence. 

40-30-406. Payment for analysis. 

40-30-407. Appointment of counsel for indigents. 

40-30-408. Court order for production of laboratory reports, underlying data, and notes. 

40-30-409. Preservation of evidence during pendency of proceeding — Sanctions. 

40-30-410. Laboratory selection. 

40-30-411. Orders in discretion of court. 

40-30-412. Analysis results — Dismissal of petition — Order for hearing. 

40-30-413. Payment for analysis. 


40-30-101 
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PART 1 
GENERAL PROVISIONS 


40-30-101. Short title. 


NOTES TO DECISIONS 


4. Appeal. 

No appeal as of right flowed from petitioner’s 
filing of a motion for new trial, the substance of 
which pertained to the denial of his petition for 
post-conviction relief, because neither the rule 
nor the Post-Conviction Procedure Act provided 
for such a filing; the law does not provide for an 


appeal as of right from the denial of a motion to 
reconsider a post-conviction petition. Hassman 
v. State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 152 (Tenn. Crim. App. Mar. 11, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
351 (Tenn. July 19, 2019). 


40-30-102. When prisoners may petition for post-conviction relief. 


NOTES TO DECISIONS 


ANALYSIS 


2 In General. 

oy Limitations. 

4 Construction With Federal Habeas Re- 
lief. 

8. Post-Conviction Relief. 

9. Relief Denied. 

10. Not Entitled to Relief. 

11. Tolling. 

13. Petition Time Barred. 

16. In Custody. 


2. In General. 

Ward v. State, which states that trial courts 
have an affirmative duty, before accepting a 
guilty plea to a crime carrying a mandatory 
sentence of community supervision for life, to 
inform the defendant of the consequence of 
lifetime supervision, is not retroactive for pur- 
poses of tolling the post-conviction statute of 
limitations. Bush v. State, 428 S.W.3d 1, 2014 
Tenn. LEXIS 16 (Tenn. Jan. 28, 2014). 

Retroactivity of new constitutional rules in 
post-conviction proceedings is determined us- 
ing T.C.A. § 40-30-122, not Meadows v. State. 
Bush v. State, 428 S.W.3d 1, 2014 Tenn. LEXIS 
16 (Tenn. Jan. 28, 2014). 


3. Limitations. 

Post-conviction court properly dismissed de- 
fendant’s petition for relief as untimely because 
the petition was defendant’s first and only 
petition for post-conviction relief, there was no 
constitutional right to effective assistance of 
post-conviction counsel, defendant was not ex- 
cepted from the statute of limitations for post- 
conviction claims on the basis that a constitu- 
tional right was established after the 
limitations period had run, consideration of the 
issues asserted on appeal was waived where 


defendant failed to raise them in his petition for 
post-conviction relief, defendant’s arguments 
were without merit, and defendant failed to 
articulate any legitimate explanation for the 
nearly 10-year delay in filing his petition. 
Freels v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 496 (Tenn. Crim. App. July 12, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 759 (Tenn. Oct. 19, 2016). 


7. Construction With Federal Habeas Re- 
lief. 

Petitioner failed to exhaust his claim that 
counsel failed to conduct an adequate investi- 
gation because he failed to present a factual 
basis to the state courts; because petitioner no 
longer had a means by which to pursue his 
claim in state court, the issue was procedurally 
defaulted. Butler v. Myers, — F.3d —, — FED 
App. —, 2021 U.S. App. LEXIS 2140 (6th Cir. 
Jan. 27, 2021). 


8. Post-Conviction Relief. 

Post-conviction court erred by summarily 
dismissing a petition for post-conviction relief 
on grounds that petitioner had filed more than 
one petition because he filed only a single, 
timely post-conviction petition with regard to 
the conviction at issue; although petitioner pre- 
viously raised the issue of his trial counsel’s 
effectiveness, he did not do so via a petition for 
post-conviction relief filed under the terms of 
the Post-Conviction Procedure Act. Thomas v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 633 (Tenn. Crim. App. Aug. 17, 2018). 

Court of criminal appeals lacked jurisdiction 
to consider petitioner’s appeal because he failed 
to comply with the statutory requirements gov- 
erning an appeal from the _ post-conviction 
court’s denial of a motion to reopen; the notice 
of appeal failed to satisfy the requirements for 
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an application for permission to appeal because 
it did not state the issues for review, failed to 
explain why the court of criminal appeals had 
to grant review, and was not accompanied by 
the required documents. Simmons v. Lee, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 747 
(Tenn. Crim. App. Oct. 2, 2018). 


9. Relief Denied. 

Circuit court properly denied defendant’s pe- 
tition for post-conviction relief because, inter 
alia, he failed to establish that he was entitled 
to change of venue where the jurors stated they 
could set aside what they had heard or read and 
follow the law, defendant failed to show that 
trial counsel were ineffective in calling certain 
experts, in failing to call other or additional 
experts, in failing to ensure that his blood and 
urine samples were preserved and indepen- 
dently tested, and in failing to suppress his 
statements to the police as involuntary due to 
intoxication and mental health problems. Jor- 
dan v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 772 (Tenn. Crim. App. Oct. 14, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 421 (Tenn. July 19, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1066 (Tenn. Crim. App. Sept. 11, 2017), 
cert. denied, Jordan v. Tennessee, 200 L. Ed. 2d 
205, — U.S. —, 2018 U.S. LEXIS 818 (U.S. Jan. 
22, 2018). 


10. Not Entitled to Relief. 

Defendant failed to prove that trial counsel 
was ineffective for not filing a recusal motion, 
for the manner in which counsel handled mo- 
tions and hearings to suppress, for the failure 
to move to sever the aggravated sexual battery 
and especially aggravated sexual exploitation 
of a minor offenses for trial, for the failure to 
challenge the State of Tennessee’s election of 
offenses, for the failure to argue that the State 
did not establish venue, and for the failure to 
raise amendment of the indictment as an issue 
in a motion for new trial. Wilson v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 806 
(Tenn. Crim. App. Dec. 22, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
appellate counsel was ineffective in that appel- 
late counsel explained that counsel chose to 
raise the issues which counsel believed had the 
best chance of success on appeal and that 
counsel did not raise suppression issues or lack 
of the suppression hearing transcripts as coun- 
sel did not believe that those issues stood any 
chance of success. Wilson v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 806 (Tenn. Crim. 
App. Dec. 22, 2020). 

Because defendant failed to introduce any 
new scientific evidence that would have sup- 
ported defendant’s claim of actual innocence, 
the denial of relief by the post-conviction court 
was appropriate. French v. State, — S.W.3d —, 
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2021 Tenn. Crim. App. LEXIS 103 (Tenn. Crim. 
App. Mar. 23, 2021). 


11. Tolling. 

Summary dismissal of defendant’s petition 
for post-conviction relief was appropriate be- 
cause it was not timely filed under the one-year 
statute of limitations and defendant did not 
offer any credible evidence, such as affidavits, 
depositions, or medical reports, to support de- 
fendant’s allegations of mental incompetence 
during the statute of limitations period. Heath 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 813 (Tenn. Crim. App. Sept. 5, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
124 (Tenn. Feb. 22, 2018). 

Even if counsel abandoned petitioner on di- 
rect appeal, nothing prevented him from filing 
his petition in the intervening years between 
his discovery of abandonment in October 2003 
and the filing of his petition in 2014, and this 
was not a rare case in which it would be 
unconscionable to enforce the limitation period; 
because the petition was untimely and due 
process considerations did not require tolling of 
the statute of limitations, the petition was 
properly dismissed as time-barred. Munford v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 151 (Tenn. Crim. App. Feb. 26, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
410 (Tenn. July 18, 2018). 

Petitioner could not rely on the statutory 
tolling provision in T.C.A. § 40-30-102(b)(1) to 
save his untimely filed post-conviction petition 
because certain case law did not create a new 
constitutional right not recognized as existing 
at the time of petitioner’s trial, and even if that 
case law did, petitioner still was not entitled to 
tolling because he did not file his post-convic- 
tion petition until over a year after that case 
law was decided. Munford v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 151 (Tenn. 
Crim. App. Feb. 26, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 410 (Tenn. July 
18, 2018). 

Petitioner was not entitled to due process 
tolling for his later-arising ineffective assis- 
tance of counsel claim; the delay of more than 
10 years between petitioner’s learning of trial 
counsel’s abandonment on appeal and his filing 
of a petition for post-conviction relief demon- 
strated a lack of diligence on his part, and the 
conditions of his confinement did not prevent 
him from working on his case. Munford v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 151 
(Tenn. Crim. App. Feb. 26, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 410 
(Tenn. July 18, 2018). 

Petitioner failed to establish that the statute 
of limitations should have been tolled due to his 
alleged mental incompetence; although he pre- 
sented testimony that he had been diagnosed 
as having psychotic disorder, not otherwise 
specified, and major depressive disorder, not 
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otherwise specified, the doctor acknowledged 
that he had never personally met with or as- 
sessed petitioner, plus while he was taking his 
medication, he had sufficient mental capacity to 
write letters inquiring about the status of his 
appeal. Munford v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 151 (Tenn. Crim. App. 
Feb. 26, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 410 (Tenn. July 18, 2018). 

None of the statutory exceptions for tolling 
the statute of limitations was applicable to 
petitioner’s case, nothing prevented him from 
filing his petition within the statute of limita- 
tions, and his late discovery of his ineffective 
assistance claim, which stemmed from coun- 
sel’s failure to inform him of adverse immigra- 
tion consequences, existed when his judgment 
became final and was not later-arising; there- 
fore, due process did not require tolling the 
statute of limitations and his petition was un- 
timely. Hakeem v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 387 (Tenn. Crim. App. 
May 18, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 584 (Tenn. Sept. 18, 2018). 

Due process did not required tolling the stat- 
ute of limitations, because even if the inmate 
was in solitary confinement, he could have filed 
a timely petition for post-conviction relief, as he 
failed to present proof he attempted to obtain 
certain documents but was denied access, he 
was able to send and receive mail, and he filed 
his petition while he was still in solitary con- 
finement. Gray v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 525 (Tenn. Crim. App. 
July 6, 2018). 

Post-conviction court did not err in denying 
petitioner’s motion to toll the statute of limita- 
tions; his proof of incompetence consisted en- 
tirely of the testimony of two lay witnesses, and 
the State presented a psychological evaluation 
of petitioner conducted in 2004 that determined 
he did not suffer from a mental illness, such 
that he failed to show that he was prevented by 
his mental incompetence from complying with 
the statute of limitations. Caraway v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 781 
(Tenn. Crim. App. Oct. 17, 2018). 

Habeas corpus court properly dismissed de- 
fendant’s petition for writ of habeas corpus 
relief because he failed to show any illegality on 
the face of the judgment, any argument that he 
was adequately advised regarding the commu- 
nity supervision for life requirement was not 
cognizable in a habeas corpus proceeding, the 
voluntariness of his plea was not a cognizable 
basis for habeas corpus relief inasmuch as it 
required proof beyond the face of the judgment, 
and he was not entitled to tolling of the post- 
conviction statute of limitations or the due 
process clause. Jordan v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 921 (Tenn. Crim. 
App. Dec. 26, 2018). 

Post-conviction court properly dismissed ap- 
pellant’s petition for post-conviction relief as 
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time-barred under T.C.A. § 40-30-102(a). None 
of the statutory exceptions to the limitations 
period applied, there were no general due pro- 
cess concerns that favored equitable tolling, 
and petitioner’s argument that due process 
required tolling because he was denied a con- 
stitutional right to effective assistance of coun- 
sel was unpersuasive. Wallace v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 289 
(Tenn. Crim. App. May 2, 2019), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 399 (Tenn. 
Aug. 14, 2019). 

Petitioner was not entitled to tolling of the 
statute of limitations and was not entitled to 
post-conviction relief; he clearly acquiesced to 
the requirement of supervision for life, and a 
10-year delay in filing for relief was certainly 
not diligent. Fish v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 373 (Tenn. Crim. App. 
June 27, 2019). 

Because defendant’s petition for post-convic- 
tion relief was untimely filed and due process 
considerations did not require tolling of the 
statute of limitations as defendant did not show 
that defendant’s learning disability rendered 
defendant incompetent and it was defendant’s 
choice not to engage with the clerk in the law 
library or any other inmate or person who could 
help defendant with defendant’s case; the de- 
nial by the post-conviction court of defendant’s 
petition as time-barred was appropriate. Delk 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 102 (Tenn. Crim. App. Feb. 19, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
444 (Tenn. July 7, 2020). 

Defendant alleged facts which, if taken as 
true, would entitle him to due process tolling of 
the one-year statute of limitations period in the 
Post-Conviction Procedure Act because, once he 
was appointed, the assistant public defender 
waited until one day before the one-year anni- 
versary of the judgment’s being filed to file a 
motion to withdraw, and he misinformed defen- 
dant in open court about the deadline to file; the 
post-conviction court did not correct the assis- 
tant public defender about the filing deadline; 
and it was reasonable for defendant to assume 
that if he followed the post-conviction court’s 
instructions, he would be permitted to late-file 
his post-conviction petition. Smith v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 468 
(Tenn. Crim. App. July 8, 2020). 

Although defendant’s petition for post-con- 
viction relief was filed outside the one-year 
statute of limitations applicable to post-convic- 
tion proceedings, because the appellate court 
was unable to determine from the record 
whether due process required the tolling of the 
statute of limitations, the appellate court va- 
cated the post-conviction court’s order and re- 
manded the case to the post-conviction court for 
a determination of whether due process tolling 
applied. Brown v. State, — S.W.3d —, 2021 
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Tenn. Crim. App. LEXIS 146 (Tenn. Crim. App. 
Apr. 13, 2021). 


13. Petition Time Barred. 

Dismissal of defendant’s petition for post- 
conviction relief was appropriate because the 
petition was filed outside the statute of limita- 
tions. Furthermore, tolling of the statute of 
limitations was not required in that defendant 
failed to establish that defendant was unable to 
understand defendant’s legal rights and liabili- 
ties due to a mental illness or defect as defen- 
dant was not a credible witness and defendant’s 
medical records indicated that defendant was 
feigning mental illness and unwilling to be 
honest about defendant’s mental health. Jones 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 477 (Tenn. Crim. App. June 27, 2018). 

Defendant’s petition for post-conviction relief 
was time-barred because defendant filed the 
petition outside of the one-year limitations pe- 
riod and because defendant failed to present 
any facts to support due process tolling of the 
statute of limitations as defendant relied on 
advice from another inmate in filing defen- 
dant’s petition and trial counsel, who withdrew 
from defendant’s case after the denial of defen- 
dant’s direct appeal, was under no duty to 
inform defendant of the post-conviction dead- 
line. Townsend v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 519 (Tenn. Crim. App. 
July 12, 2018). 

Petition for post-conviction relief was prop- 
erly dismissed as untimely as defendant failed 
to show that counsel’s advice was an extraordi- 
nary circumstance that prevented him from 
filing a timely post-conviction petition because 
counsel went over the plea petition with defen- 
dant line-by-line and specifically noted that 
defendant was waiving his right to appeal; 
counsel did not discuss post-conviction matters 
with defendant; the colloquy from the guilty 
plea hearing did not mention waiver of post- 
conviction or collateral review; and there was 
simply no proof that counsel misrepresented 
the law on post-conviction procedure, misrepre- 
sented the status of defendant’s case, aban- 
doned defendant, or acted in a way adverse to 
defendant’s interests. Lester v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 560 (Tenn. 
Crim. App. July 26, 2018). 

Because the inmate filed his petition for 
post-conviction relief just over nine years after 
his guilty plea, and over three years after his 
federal sentence was imposed, his riling was 
time barred by the one-year statute of limita- 
tions. Young v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 711 (Tenn. Crim. App. Sept. 
20, 2018). 

Order denying petitioner’s post-conviction 
petition as time-bared had to be upheld because 
no facts existed that required a tolling of the 
statute of limitations for due process concerns; 
petitioner knew of his post-conviction rights, 
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but his petition for post-conviction relief was 
not filed until twenty-three years later, and 
petitioner’s claim that the trial court failed to 
advise petitioner of his right against self-in- 
crimination at the guilty plea hearing was not 
“later-arising.” Fuller v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 636 (Tenn. Crim. 
App. Oct. 8, 2019). 

Postconviction court properly dismissed de- 
fendant’s petition for relief as time-barred be- 
cause his petition for post-conviction relief ex- 
ceeded the statute of limitations by 
approximately three months where the statute 
of limitations began to run on the day the 
Tennessee Supreme Court denied review, statu- 
tory tolling did not apply as there was no newly 
recognized constitutional right in defendant’s 
case, and no authority existed for due process 
tolling of the statute of limitations due to bad 
advice from inmate legal advisors. Taylor v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 519 (Tenn. Crim. App. July 28, 2020). 

Petition for post-conviction relief was un- 
timely, and the appellate court was without 
jurisdiction to consider it on appeal because 
petitioner had one year from the date of the 
final action of the highest state appellate court 
to which an appeal was taken to file his petition 
for post-conviction relief; the appellate court 
filed its opinion on December 23, 2015, and 
petitioner had until December 23, 2016, to file 
his petition for post-conviction relief, yet he 
waited until February 13, 2017, to seek relief; 
and the case did not fall within the three 
exceptions set forth in this statute that allowed 
for the filing of a petition for post-conviction 
relief outside the one-year statute of limita- 
tions. Funzie v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 721 (Tenn. Crim. App. Nov. 
10, 2020). 

Denial of post-conviction relief based on the 
inmate’s failure to file a motion within one year 
was proper because tolling was not required 
since the case did not involve changes to the 
Post-Conviction Procedure Act and the inmate’s 
offense was included as a required offense for 
registration at the time of his plea. Sykes v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 9 (Tenn. Crim. App. Jan. 8, 2021). 


16. In Custody. 

Post-conviction court erred in summarily dis- 
missing defendant’s petition for post-conviction 
relief, for lack of jurisdiction as defendant’s 
probation had expired, because defendant was 
found guilty of a misdemeanor driving under 
the influence (DUI) and, although the sentence 
had expired, the conviction could be used to 
enhance a future sentence, particularly if de- 
fendant was charged with a second DUI. Defen- 
dant was still subject to collateral legal conse- 
quences from defendant’s expired sentence. 
Dates v. State, — S.W.3d —, 2017 Tenn. Crim. 
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App. LEXIS 48 (Tenn. Crim. App. Jan. 24, 
2017). 
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NOTES TO DECISIONS 


ANALYSIS 


Zr Limitations. 

3. Violation of Constitutional Right Re- 
quired. 

4, —Right to Counsel. 

5; —Competence of Counsel. 

re Guilty Plea. 

9; Burden of Proof. 

10. Denial of Relief. 

13. Petition Properly Denied. 

15. Punishment. 


2. Limitations. 

Record suggested that petitioner’s probation 
for attempted promotion of prostitution ended 
in 2005 and unless he was convicted of subse- 
quent sexual offenses, he would be eligible to 
seek termination from the sex offender registry; 
it also appeared that T.C.A. § 40-39- 
207(i(3)(A) was directly applicable as the of- 
fense for which he pleaded guilty in 2004 was 
not classified as a sexual offense until 2012. If 
his request was denied, he could still petition 
the chancery court for review and thus post- 
conviction relief was not available. Woodson v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 36 (Tenn. Crim. App. Jan. 24, 2020). 


3. Violation of Constitutional Right Re- 
quired. 

Petitioner was sitting on the couch in his 
home when he spoke with police and gave the 
non-inculpatory statement that was used at 
trial, plus he testified at trial that at the time 
he spoke with police, he did not think police had 
an arrest warrant or probable cause to arrest 
him; he did not show that he was subjected to 
custodial interrogation requiring the police to 
advise him of his Miranda rights, and his claim 
for post-conviction relief was properly denied. 
McKaughan v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 21 (Tenn. Crim. App. Jan. 
13, 2021). 

Petitioner presented no proof that he suf- 
fered a Gerstein violation, nor did he establish 
any connection between his detention and the 
evidence adduced at trial; therefore, he failed to 
establish a Fourth Amendment violation and 
he was not entitled to post-conviction relief. 
McKaughan v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 21 (Tenn. Crim. App. Jan. 
13, 2021). 


4, —Right to Counsel. 
Because there was no right to effective assis- 
tance of counsel on defendant’s motion for cor- 


rection of an illegal sentence, defendant’s claim 
for post-conviction relief could not be premised 
on the supposed deficiency of counsel in the 
proceeding. Northener v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 309 (Tenn. Crim. 
App. Apr. 25, 2017). 


5. —Competence of Counsel. 

Defendant’s petition for post-conviction relief 
was properly denied because counsel made a 
reasonable, strategic choice to avoid testing 
evidence that he rationally expected would pro- 
duce results that were inculpatory to defen- 
dant, even though the testing of the victim’s 
fingernail scrapings ultimately proved favor- 
able to defendant; and defendant did not estab- 
lish a violation of the principles of fundamental 
fairness under the Due Process Clause as, 
while genetic material from a male other than 
defendant found under the victim’s fingernails 
had exculpatory value, it was not exonerating, 
and the evidence was not so exculpatory that it 
undermined the confidence in the verdict or 
raised a reasonable probability of a different 
result at trial. Waterford v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 772 (Tenn. Crim. 
App. Oct. 16, 2018). 

Counsel’s alleged ineffective assistance did 
not entitle defendant to post-conviction relief 
because (1) counsel did not call witnesses pre- 
sented at a post-conviction hearing for strategic 
reasons, (2) no relief could be granted for not 
calling a witness not so presented, (3) counsel’s 
failure to cross-examine the victim on certain 
statements was reasonably strategic, as such 
cross-examination would have opened the door 
to harmful evidence, (4) counsel’s failure to 
object to the prosecutor’s improper statements 
was not prejudicial, and (5) counsel credibly 
testified counsel advised defendant of all 
charges. Romero v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 321 (Tenn. Crim. App. 
May 20, 2019). 

Inmate was not entitled to post-convicton 
relief based on the alleged ineffective assis- 
tance of counsel, because counsel was not inef- 
fective for failing to file a motion to sever as it 
would not have been granted and the inmate 
received benefits from being tried together with 
co-defendant, the inmate failed to show that 
more meetings with trial counsel would have 
altered the course of the trial, the claim of 
failure to investigate lacked merit as the in- 
mate could not show prejudice, and trial coun- 
sel’s cross-examination of an officer was not 
deficient. Williams v. State, — S.W.3d —, 2019 
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Tenn. Crim. App. LEXIS 342 (Tenn. Crim. App. 
June 7, 2019). 

Defendant was not entitled to post-conviction 
relief following a conviction for sexually abus- 
ing defendant’s stepdaughter because defen- 
dant failed to prove that defendant was denied 
effective assistance of counsel based on trial 
counsel’s failure to raise in a motion for new 
trial the admissibility of opinion testimony 
from a school resource officer and character 
testimony regarding the victim from a school 
counselor and failure to object to the prosecu- 
tor’s statements during closing argument about 
the truthfulness of the victim’s testimony. Petr 
Pompa v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 767 (Tenn. Crim. App. Dec. 2, 
2019). 

It was proper to deny petitioner post-convic- 
tion relief because he failed to prove by clear 
and convincing evidence that trial counsel 
failed to thoroughly investigate the case or 
adequately communicate with petitioner; coun- 
sel’s accredited testimony established that he 
met with petitioner at least 30 times leading up 
to the petitioner’s trial, and petitioner failed to 
present any evidence or witnesses that counsel 
could have discovered with further investiga- 
tion. Bozza v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 24 (Tenn. Crim. App. Jan. 
17, 2020), appeal denied, — S.W.38d —, 2020 
Tenn. LEXIS 207 (Tenn. Apr. 15, 2020). 

It was proper to deny petitioner post-convic- 
tion relief because he failed to prove by clear 
and convincing evidence that trial counsel per- 
formed deficiently by failing to object to a 
judge’s testimony as hearsay; trial counsel did 
in fact move to exclude the judge’s testimony on 
hearsay grounds, and the trial court held a 
jury-out hearing to determine the admissibility 
of the judge’s testimony and found the state- 
ments admissible as hearsay exceptions. Bozza 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 24 (Tenn. Crim. App. Jan. 17, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
207 (Tenn. Apr. 15, 2020). 

It was proper to deny petitioner post-convic- 
tion relief because he failed to prove by clear 
and convincing evidence sufficient facts to sup- 
port his claim that trial counsel’s representa- 
tion was deficient; although petitioner com- 
plained about counsel’s inadequate advice prior 
to his proffering statements to the State, he 
failed to show any prejudice because he pre- 
sented no proof that he would not have cooper- 
ated with the State had counsel advised him 
the statements could be used against him. 
Bozza v. State, — S.W.38d —, 2020 Tenn. Crim. 
App. LEXIS 24 (Tenn. Crim. App. Jan. 17, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 207 (Tenn. Apr. 15, 2020). 

Denial of post-conviction relief to defendant 
was appropriate because defendant did not 
prove that defendant’s counsel was ineffective 
as counsel explained to defendant the ramifica- 
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tions of being a Range II offender, the elements 
of the offenses, and the evidence which the 
State of Tennessee intended to use. Counsel 
fully advised defendant about the plea agree- 
ment, explained to defendant the theory of 
criminal responsibility, informed defendant of 
the rights defendant was waiving, and gave 
sound advise for defendant to enter a guilty 
plea. Chapman v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 30 (Tenn. Crim. App. 
Jan. 23, 2020). 

Defendant was not entitled to post-conviction 
relief for ineffective assistance of counsel be- 
cause defendant failed to establish deficient 
performance and prejudice relative to counsel’s 
informed decision not to pursue a mental 
health defense. Walton v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 110 (Tenn. Crim. 
App. Feb. 19, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 314 (Tenn. July 21, 
2020). 

Defendant failed to prove that defendant’s 
trial counsel provided ineffective assistance in 
failing to impeach a witness with the prior 
inconsistent statements of the witness denying 
that the witness could identify the shooter in an 
incident and in failing to move for a mistrial 
when the State of Tennessee referenced defen- 
dant’s exercise of the right to remain silent 
because counsel’s decisions were tactical in 
nature and entitled to deference. Furthermore, 
another eyewitness to the shooting identified 
defendant as the shooter. McEwen v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 114 
(Tenn. Crim. App. Feb. 19, 2020), appeal de- 
nied, McEwen v. State, — S.W.3d —, 2020 Tenn. 
LEXIS 372 (Tenn. July 23, 2020). 

Defendant did not show that counsel was 
ineffective based on counsel’s decision not to 
seek suppression of the statement which defen- 
dant made to the police because, in the situa- 
tion of counsel presenting self-defense as defen- 
dant’s primary theory if a mistaken identity 
theory was not borne out by the testimony of 
witnesses, parts of defendant’s statement aided 
this theory and thus counsel opted to keep the 
statement as part of the evidence, so counsel 
could have used the helpful portions were the 
self-defense theory to have been presented. 
Dowdy v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 115 (Tenn. Crim. App. Feb. 19, 
2020). 

Inmate was not entitled to post-conviction 
relief from his guilty plea to one count each of 
burglary, identity theft, credit card fraud, forg- 
ery, simple possession of marijuana, and driv- 
ing on a revoked license, based on the alleged 
ineffective assistance of counsel because the 
inmate failed to show by clear and convincing 
evidence that latter counsel did not properly 
inform him of the theft grading system prior to 
his plea agreement and thereby rendered defi- 
cient performance. Owen v. State, — S.W.3d —, 
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2020 Tenn. Crim. App. LEXIS 418 (Tenn. Crim. 
App. June 17, 2020). 

Counsel advised petitioner not to testify due 
to his admission that he was connected to 
money seized from the vehicle and there was no 
indication that counsel’s strategy was from a 
lack of preparation; ineffective assistance was 
not shown and petitioner was not entitled to 
post-conviction relief. Vasquez v. State, 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 1079 
(Tenn. Orith, App. May 28, 2015). 

As petitioner failed to ee ineffective assis- 
tance , he was not entitled to post-conviction 
relief; counsel testified that he met with peti- 
tioner multiple times, both with and without an 
interpreter, and counsel explained that he was 
able to effectively communicate with petitioner 
without an interpreter and petitioner under- 
stood English to a greater extent than his 
actions indicated, such that counsel was not 
deficient for failing to use an interpreter in all 
meetings. Vasquez v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 1079 (Tenn. Crim. 
App. May 28, 2015). 

Record supported the post-conviction court’s 
finding that counsel did not engage in any 
meaningful pretrial investigation as to the col- 
lision in question, and counsel’s failure to in- 
vestigate constituted deficient performance; 
however, prejudice was not shown, as the evi- 
dence against petitioner was overwhelming, 
and he failed to show that the outcome of his 
trial would have been any different had counsel 
presented an expert accident reconstructionist, 
and thus petitioner was not entitled to post- 
conviction relief. Stewart v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 467 (Tenn. Crim. 
App. June 29, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 766 (Tenn. Oct. 19, 2016). 

Although counsel might have doubted 
whether the victim’s injuries were caused by an 
automobile collision, counsel had a duty to 
investigate this, and thus the conclusion that 
counsel was deficient by failing to investigate, 
including obtaining a medical expert to review 
the autopsy report, was supported; however, 
petitioner failed to establish he was prejudiced 
because he did not present an independent 
forensic pathologist expert at the post-convic- 
tion hearing, and he was not entitled to relief. 
Stewart v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 467 (Tenn. Crim. App. June 
29, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 766 (Tenn. Oct. 19, 2016). 

Although petitioner, who sought post-convic- 
tion relief, argued that her uncle was too inex- 
perienced with criminal law and procedure to 
effectively represent her, petitioner did not 
point to any specific deficient performance by 
her uncle that prejudiced the outcome of her 
trial. Pursell v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 478 (Tenn. Crim. App. July 
5, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 799 (Tenn. Oct. 19, 2016). 
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Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as trial counsel explained that 
he decided not to introduce the bank’s tape of 
vehicles passing the bank between 12:15 and 
12:30 p.m. on the day of the offense at trial 
because, according to the timeline presented by 
the State at trial, the crime occurred sometime 
between 11:50 and 12:00 p.m.; the tape did not 
show defendant’s vehicle and therefore had no 
probative value; and defendant failed to estab- 
lish that he suffered prejudice as a result of the 
State’s disclosure of the bank tape 12 days prior 
to trial given that the tape lacked probative 
value. Fields v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 742 (Tenn. Crim. App. Sept. 
29, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 21 (Tenn. Jan. 19, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel based 
on counsel’s failure to object to the racial com- 
position of the jury was properly denied be- 
cause, although jury venires were supposed to 
constitute a fair-cross-section of the commu- 
nity; defendant did not argue or present any 
proof that African Americans were unfairly 
underrepresented in his county or that such 
underrepresentation resulted in their system- 
atic exclusion from jury venires as there was no 
data from the court clerk explaining how jurors 
were selected, and no census reports to com- 
pare the population of African Americans in the 
county against the number of African Ameri- 
cans selected for jury service. Gauldin v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 835 
(Tenn. Crim. App. Nov. 7, 2016). 

Defendant was not entitled to post-conviction 
relief because defendant failed to offer any 
evidence at a post-conviction hearing that the 
challenged actions of defendant’s counsel; fail- 
ure to call a witness to testify, failure to object 
to the testimony of a witness, failure to ad- 
equately prepare a witness to testify, failure to 
adequately question witnesses, failure to object 
to the admission of evidence, and failure to 
effectively cross examine witnesses were any- 
thing but tactical decisions made after ad- 
equate preparation for trial. Saitta v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 825 
(Tenn. Crim. App. Sept. 8, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 51 (Tenn. Jan. 
18, 2018). 

Petitioner was not entitled to post-conviction 
relief under T.C.A. §§ 40-30-103, 40-30-110(f), 
given that deficient performance was not 
shown; counsel’s conclusion that State v. Wat- 
kins regarding double jeopardy would apply in 
this case was reasonable, there was no indica- 
tion that counsel was inadequately prepared, 
and his decision to forego an argument for the 
application of other case law was a reasonable 
tactical decision, plus no prejudice was found in 
any event. Johnson v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 848 (Tenn. Crim. App. 
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Sept. 15, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 122 (Tenn. Feb. 23, 2018). 

Defendant was not entitled to post-conviction 
relief because defendant failed to present clear 
and convincing evidence that defense counsel 
provided ineffective assistance, with regard to 
counsel filing a motion for a change of venue, 
instead of a motion for recusal, to address 
defendant’s concern about being treated fairly 
by the clerk’s office when the alleged victim’s 
father was an employee of the trial court clerk’s 
office, as counsel’s decision was a strategic one 
in that counsel believed that a motion for recu- 
sal would not have succeeded. Poston v. State, 
— 8.W.3d —, 2017 Tenn. Crim. App. LEXIS 858 
(Tenn. Crim. App. Sept. 22, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 53 (Tenn. 
Jan. 18, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of appellate 
counsel was properly denied because appellate 
counsel testified that he made a strategic deci- 
sion not to raise the suppression issue after 
considering the facts and the law as he did not 
believe that the appellate court would find that 
the issue had merit; and defendant did not 
show that the issue had any merit as the only 
evidence that defendant did not initiate contact 
with law enforcement was his testimony at the 
post-conviction hearing, which would not have 
been available to appellate counsel; and he 
agreed that the lieutenant read the Miranda 
warnings to him and that he waived his rights 
before making his statement. Rice v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 910 
(Tenn. Crim. App. Oct. 12, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 82 (Tenn. Feb. 
15, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
was properly denied because trial counsel was 
not ineffective (1) in failing to request a jury 
instruction on corroboration of accomplice tes- 
timony as the witness was not an accomplice 
because the witness testified that defendant 
twice approached him and discussed robbing 
the victim, and both times he refused to help; 
and defendant’s own statement did not impli- 
cate the witness in planning, committing, or 
sharing in the proceeds from the robbery; and 
(2) in failing to move for a judgment of acquittal 
on the basis of inconsistent verdicts as the proof 
supported defendant’s convictions for facilita- 
tion and felony murder. Rice v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 910 (Tenn. 
Crim. App. Oct. 12, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 82 (Tenn. Feb. 15, 
2018). 

Defendant’s petition for post-conviction relief 
was properly denied as his original trial coun- 
sel were not ineffective because counsel ques- 
tioned each juror about whether their past 
experiences would affect their ability to remain 
impartial and neutral, and the jurors stated 
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they could remain impartial despite their expe- 
riences; counsel moved to suppress defendant’s 
statement but were simply unsuccessful; defen- 
dant did not identify any potential witness 
counsel should have called to testify; at the 
time of defendant’s trial, there was no absolute 
prohibition to a juror being permitted to ques- 
tion a witness; and, in the failure to investigate 
claim, defendant failed to reference any other 
evidence his attorneys should have uncovered. 
Odom v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 922 (Tenn. Crim. App. Oct. 20, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective at the second re- 
sentencing hearing in failing to investigate 
defendant’s guilt to determine whether a re- 
sidual doubt defense was viable because defen- 
dant offered absolutely no evidence that coun- 
sel should have presented in support of a 
residual doubt defense during resentencing. 
Odom v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 922 (Tenn. Crim. App. Oct. 20, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
his counsel did not render ineffective assistance 
during the third sentencing hearing by not 
timely investigating, obtaining, and presenting 
evidence of his neurological and cognitive im- 
pairments in mitigation because counsel ex- 
plained that they chose not to focus their de- 
fense on defendant’s brain damage as counsel 
did not want evidence introduced that defen- 
dant could not control his impulses and would 
not attempt escape in the future because that 
would contradict their theory that defendant 
had become well-adjusted in prison, was 
viewed as a model inmate, and did not pose any 
future danger in prison. Odom v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017), appeal denied, 
—§.W.3d —, 2018 Tenn. LEXIS 252 (Tenn. Apr. 
23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel reviewed all relevant records, dis- 
cussed a possible mental health defense, con- 
sidered results from previous hearings, and 
decided, based upon defendant’s station in life 
at the time of the second resentencing hearing, 
that their best defense was to generate empa- 
thy through family testimony and demonstrate 
that defendant would not pose any future dan- 
ger because he would never be released from 
prison, even with a life sentence; and counsel 
did not err in calling a clinical psychologist as a 
witness to testify that defendant would con- 
tinue to thrive in the structured environment 
in prison if given a life sentence. Odom v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
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(Tenn. Crim. App. Oct. 20, 2017), appeal denied, 
— §S.W.3d —, 2018 Tenn. LEXIS 252 (Tenn. Apr. 
23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsels’ failure to present evidence of defen- 
dant’s brain damage at the 2007 resentencing 
hearing did not prejudice him because neither 
of defendant’s doctors could specifically state 
whether defendant’s brain damage affected his 
actions at the time of the murder; and both 
doctors commented on defendant’s inability to 
control his impulses, something which trial 
counsel was keen on keeping from the jury as it 
would have hampered counsels’ theory of miti- 
gation that defendant would continue to thrive 
in the structured environment in prison if given 
a life sentence. Odom v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 922 (Tenn. Crim. 
App. Oct. 20, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel did introduce evidence at the 2007 
resentencing hearing that defendant suffered 
repeated sexual assaults as a child and adoles- 
cent to empathy from the jury, but counsel 
made a strategic decision to exclude extensive 
evidence relating to defendant’s time in a Mis- 
SisSippi prison as counsel was unsuccessfully in 
precluding opening the door to evidence about 
defendant’s prior escape from prison. Odom v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 922 (Tenn. Crim. App. Oct. 20, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective during closing ar- 
guments during the second resentencing hear- 
ing because, although the prosecutor repeat- 
edly referred to the crime scene photos during 
her closing remarks as the worst of the worst, 
in rebuttal, defense counsel attempted to de- 
fuse the State’s emphasis on the photographs 
and to dispute the fact that defendant’s case 
was the worst of the worst; and counsels’ re- 
marks were not an admission that defendant’s 
actions warranted the death penalty. Odom v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 922 (Tenn. Crim. App. Oct. 20, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective for failing to object 
to a statement made by the prosecutor during 
closing arguments in the 2007 resentencing 
hearing that defendant anally raped the victim 
when no evidence was introduced to support 
that statement because defense counsel were 
not questioned about why they did not object to 
the statement; trial counsel could have decided 
not to object for several valid reasons, including 
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not wanting to emphasize the unfavorable 
statements; and trial counsel was not given the 
opportunity to explain why they did not object 
to the allegedly prejudicial remarks. Odom v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 922 (Tenn. Crim. App. Oct. 20, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective for failing to object 
to the prosecutor’s definition of mitigation dur- 
ing closing arguments in the 2007 resentencing 
hearing because defendant did not demonstrate 
how trial counsels’ failure to object to the pros- 
ecutor’s remarks was anything other than a 
tactical decision; counsel were not asked why 
they did not object to that particular statement; 
and the jury was properly instructed on its duty 
under the law. Odom v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 922 (Tenn. Crim. 
App. Oct. 20, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective during the resen- 
tencing hearing in 2007 by failing to object to 
the State’s reliance on his previous juvenile 
conviction for first degree murder because 
counsel decided not to contest the prior convic- 
tion as they believed it could benefit their 
argument to the jury that defendant would 
never be released from prison if given a life 
sentence; and, even if counsel had decided to 
file the motion to strike consideration of defen- 
dant’s juvenile conviction, it would have been 
denied as there was no constitutional or statu- 
tory restriction against the use of defendant’s 
prior juvenile conviction for first degree mur- 
der. Odom v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 922 (Tenn. Crim. App. Oct. 
20, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 252 (Tenn. Apr. 23, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because the post-convic- 
tion court found that there was no basis to 
suppress the drugs; and, even if trial counsel’s 
filing of the motion to suppress had not been 
circumvented by defendant’s entry of his guilty 
plea, he did not show that he was prejudiced by 
the failure to file the motion. Holley v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 949 
(Tenn. Crim. App. Nov. 9, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 83 (Tenn. Feb. 
14, 2018). 

Defendant was not entitled to post-conviction 
relief, when defendant alleged that defendant’s 
trial counsel provided ineffective assistance of 
counsel, because (1) trial counsel obtained an 
automobile accident reconstruction expert who 
presented evidence favorable to defendant; and 
(2) trial counsel’s advice to defendant not to 
testify was a reasonable strategic decision, 
given defendant’s criminal history and state- 
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ment admitting fault for the vehicular accident 
to an investigating officer. Krasovic v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 964 
(Tenn. Crim. App. Nov. 14, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 171 
(Tenn. Mar. 14, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because defense counsel was 
prepared for a trial; counsel investigated the 
crime scene, reviewed discovery, and summa- 
rized witness statements; counsel said that he 
worked about 150 hours on defendant’s case 
and that he provided defendant with the dis- 
covery and the ballistic evidence; counsel met 
numerous times with defendant to review the 
evidence and to discuss the State’s plea offer; 
and he said he answered defendant’s questions 
regarding the plea offer, that he subpoenaed 
witnesses for the sentencing hearing, and that 
he was prepared for the sentencing hearing. 
Smith v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 959 (Tenn. Crim. App. Nov. 14, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 180 (Tenn. Mar. 16, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because, given the fact that 
possession of the drugs could be attributed to 
the leaseholder, the decision not to assert 
standing to contest the search was a reasonable 
strategic decision, and the motion to suppress 
was unlikely to succeed. McCathern v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. Nov. 14, 2017), review denied 
and ordered not published, McCathern v. State, 
— $.W.3d —, 2018 Tenn. LEXIS 1389 (Tenn. 
Mar. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because, although coun- 
sel’s advice to plead guilty constituted deficient 
performance, as by pleading guilty to aggra- 
vated burglary, defendant acknowledged that 
he intended to possess cocaine with the intent 
to sell or deliver it, and that he actually pos- 
sessed the cocaine, defendant was not preju- 
diced by counsel’s deficient performance as he 
did not show a reasonable probability that the 
jury would have entertained reasonable doubt 
regarding the drug charge had he not acknowl- 
edged guilt of the aggravated burglary charge 
because he entered an apartment that ap- 
peared to function solely as a cocaine dispen- 
sary with co-defendant, who had cocaine, a gun, 
and two sets of scales. McCathern v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. Nov. 14, 2017), review denied 
and ordered not published, McCathern v. State, 
— $.W.3d —, 2018 Tenn. LEXIS 139 (Tenn. 
Mar. 14, 2018). 

Defendant was not entitled to post-conviction 
relief because defendant failed to show ineffec- 
tive assistance of counsel based upon counsel 
failing to move to suppress the evidence against 
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defendant, failing to file a motion regarding the 
lack of a video recording from an officer’s in-car 
video camera, and failing to file a motion for a 
new trial. Dunn v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 975 (Tenn. Crim. App. 
Nov. 20, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 129 (Tenn. Feb. 14, 2018). 

Petitioner failed to show that the State ever 
extended a plea offer, and counsel could not be 
found ineffective for failing to communicate an 
offer that never existed; the State was under no 
obligation to enter into plea negotiations, and 
when the State rejected petitioner’s original 
offer to plead guilty, counsel rightfully prepared 
for trial, such that petitioner failed to show that 
counsel’s actions were ineffective and he was 
not entitled to post-conviction relief under 
T.C.A. §§ 40-30-103, 40-30-110(f). Cunningham 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 983 (Tenn. Crim. App. Nov. 28, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
169 (Tenn. Mar. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective because defendant failed to show 
that he was prejudiced by lead counsel’s han- 
dling of the McDaniel hearing request as the 
testimony of the doctor who performed the 
victim’s autopsy about the direction defen- 
dant’s car was traveling when it struck the 
victim, and specifically her testimony about the 
injuries left by the car’s heat shield, was not 
outside her area of expertise; there was no error 
in the doctor’s opinion that the manner of death 
was homicide; and lead counsel was aware of 
the doctor’s opinions regarding the manner of 
death and direction of travel of defendant’s car, 
and he had extensively prepared for the doc- 
tor’s testimony. Cornwell v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 994 (Tenn. Crim. 
App. Dec. 1, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 214 (Tenn. Apr. 18, 2018), 
cert. denied, Cornwell v. Tennessee, 202 L. Ed. 
2d 587, 189 S. Ct. 797, — U.S. —, 2019 USS. 
LEXIS 491 (U.S. Jan. 7, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective because defendant did not establish 
that he was prejudiced by lead counsel’s failure 
to timely inspect defendant’s car as there was 
no exculpatory evidence to be preserved on 
defendant’s car; and, despite the fact that the 
car had been stored outside, defendant’s expert 
accident reconstructionist was still able to 
opine that the physical evidence was consistent 
with defendant’s explanation of the incident in 
which the victim was run over by defendant’s 
car and to testify that he did not believe that 
the officers’ opinions that the victim was struck 
in one direction could be proven by the evi- 
dence. Cornwell v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 994 (Tenn. Crim. App. 
Dec. 1, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 214 (Tenn. Apr. 18, 2018), cert. 
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denied, Cornwell v. Tennessee, 202 L. Ed. 2d 
587, 1398. Ct. 797, — U.S. —, 2019 U.S. LEXIS 
491 (U.S. Jan. 7, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective for failing to object and properly 
cross-examine the doctor who performed the 
victim’s autopsy because lead counsel’s attempt 
to impeach the doctor, although ill-advised 
given that lead counsel mistakenly stated that 
the doctor said the car backed over the victim, 
was not deficient because lead and co-counsel 
believed that the doctor had confirmed defen- 
dant’s version of the incident at a prior hearing 
and had weighed the possible benefits of im- 
peaching the doctor with a prior statement that 
confirmed defendant’s story against the pos- 
sible risks, including the doctor’s denial that 
she had said that defendant’s car backed over 
the victim. Cornwell v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 994 (Tenn. Crim. App. 
Dec. 1, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 214 (Tenn. Apr. 18, 2018), cert. 
denied, Cornwell v. Tennessee, 202 L. Ed. 2d 
587, 1389S. Ct. 797, — U.S. —, 2019 U.S. LEXIS 
491 (U:S. Jan. 7, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because there was nothing 
in the trial court record or the appellate court’s 
opinion on direct appeal that would demon- 
strate a specific bias against defendant as no 
evidence showed that the trial judge’s out-of- 
court misconduct pierced the veil of judicial 
impartiality in defendant’s trial proceedings; 
and the evidence did not show that the trial 
judge was impaired, based on an addiction to 
pain killers, during the trial or in denying 
defendant’s motion for new trial. Cornwell v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 994 (Tenn. Crim. App. Dec. 1, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
214 (Tenn. Apr. 18, 2018), cert. denied, 
Cornwell v. Tennessee, 202 L. Ed. 2d 587, 139S. 
Ct. 797, — U.S. —, 2019 U.S. LEXIS 491 (U.S. 
Jan. 7, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because there was no evi- 
dence in the trial record that the trial judge 
ever expressed dissatisfaction or disagreement 
with the weight of the evidence or that he had 
absolved himself of his responsibility to act as 
the thirteenth juror as he denied defendant’s 
motion for new trial in a written order that 
stated the verdict of the jury was specifically 
approved by the court, which was sufficient to 
establish that the trial judge approved the 
verdict as the thirteenth juror. Cornwell v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 994 (Tenn. Crim. App. Dec. 1, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
214 (Tenn. Apr. 18, 2018), cert. denied, 
Cornwell v. Tennessee, 202 L. Ed. 2d 587, 139 S. 
Ct. 797, — U.S. —, 2019 U.S. LEXIS 491 (U.S. 
Jan. 7, 2019). 
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Inmate was not entitled to post-conviction 
relief based on trial counsel’s alleged ineffective 
assistance because (1) witness testimony not 
presented was cumulative or not exculpatory, 
(2) the inmate showed no crime scene contami- 
nation, (3) the inmate’s informed choice not to 
testify barred claiming counsel did not prepare 
the inmate to testify, and (4) the inmate’s 
failure to show deficient performance barred 
showing prejudice through a juror’s testimony. 
Kiser v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1047 (Tenn. Crim. App. Dec. 21, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 223 (Tenn. Apr. 19, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not ineffective for failing to file a motion 
to suppress the video recording of the drug 
transaction; the evidence supported the deter- 
minations that petitioner failed to present evi- 
dence to support suppression and that counsel 
decided as a matter of strategy not to file the 
motion to suppress and to instead address the 
issue by objecting to the evidence as not show- 
ing an exchange of drugs. McNeal v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 7 
(Tenn. Crim. App. Jan. 5, 2018), appeal denied, 
McNeal v. State, — S.W.3d —, 2018 Tenn. 
LEXIS 292 (Tenn. May 16, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel did not fail to prepare adequately for trial 
the evidence supported the post-conviction 
court’s decision to credit counsel’s testimony 
regarding his preparations for the trial, includ- 
ing his meetings with petitioner and their re- 
view of the evidence. McNeal v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 7 (Tenn. 
Crim. App. Jan. 5, 2018), appeal denied, 
McNeal v. State, — S.W.3d —, 2018 Tenn. 
LEXIS 292 (Tenn. May 16, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because appellate 
counsel was not ineffective for failing to raise 
an issue of the violation of petitioner’s consti- 
tutional rights due to admission of a video 
recording; petitioner cited no legal authorities 
that supported suppression or exclusion of the 
video recording, and he failed to identify any 
pertinent information counsel lacked due to 
counsel’s failure to meet with him before filing 
the appellate brief. McNeal v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 7 (Tenn. 
Crim. App. Jan. 5, 2018), appeal denied, 
McNeal v. State, — S.W.38d —, 2018 Tenn. 
LEXIS 292 (Tenn. May 16, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not ineffective for improperly advising 
petitioner; petitioner did not testify at the hear- 
ing regarding the substance of the testimony he 
would have given but for counsel’s alleged er- 
roneous advice. McNeal v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 7 (Tenn. Crim. 
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App. Jan. 5, 2018), appeal denied, McNeal v. 
State, — S.W.38d —, 2018 Tenn. LEXIS 292 
(Tenn. May 16, 2018). 

Court of criminal appeals concluded that 
trial counsel was effective in his representation 
of appellant and that appellant knowingly and 
voluntarily entered his guilty plea in exchange 
for his immediate release. Accordingly, the 
post-conviction court properly denied appel- 
lant’s petition for post-conviction relief. Valen- 
tino v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 24 (Tenn. Crim. App. Jan. 11, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 162 (Tenn. Mar. 14, 2018). 

Defendant’s petition for post-conviction re- 
lief, alleging ineffective assistance of counsel, 
was properly denied because trial counsel re- 
counted an adequate investigation of the facts, 
adequate communication with defendant, and 
adequate negotiations with the State; defen- 
dant failed to prove that, but for any error by 
trial counsel, he would not have pleaded guilty 
and would have insisted on going to trial as 
defendant stated that he was terrified of a trial; 
and defendant did not show that his pleas were 
entered unknowingly or involuntarily as the 
transcript of the plea colloquy showed that he 
indicated that he understood each right that he 
was giving up and that he voluntarily waived 
each right. Henry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 46 (Tenn. Crim. App. 
Jan. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 279 (Tenn. May 17, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because the trial court accu- 
rately informed defendant that a conviction of 
first degree murder carried an automatic sen- 
tence of life imprisonment, which equated to a 
service of 100 percent of 60 years minus any 
eligible credits up to 15 percent; accurately 
informing defendant of the potential sentence 
did not equate to a threat or an act of coercion 
on the part of the trial court; a contentious 
relationship with counsel, standing alone, 
would not entitle defendant to relief; and noth- 
ing in the record suggested that counsel repre- 
sented defendant with anything less than the 
constitutionally required zeal. Warlick v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 74 
(Tenn. Crim. App. Jan. 31, 2018). 

Post-conviction court did not err in denying 
appellant’s petition for post-conviction relief. 
Although appellant contended that his guilty 
pleas were not knowingly and voluntarily en- 
tered because his trial counsel was ineffective 
in explaining the possible sentencing outcomes 
to him, the post-conviction court accredited 
trial counsel’s testimony that she explained to 
appellant that his sentences would be up to the 
trial court and that his chances of getting a 
six-year sentence were slim to none. Lancaster 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 77 (Tenn. Crim. App. Feb. 2, 2018), 


POST-CONVICTION PROCEDURE 


40-30-1038 


appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
370 (Tenn. June 8, 2018). 

Defendant failed to establish by clear and 
convincing evidence that defendant’s trial 
counsel was aware of a photograph and defi- 
cient in failing to introduce the photograph into 
evidence because there was not a reasonable 
probability that the verdict would have been 
different, even if the watch in the post-convic- 
tion photograph was the same watch allegedly 
stolen from the victim, as the evidence sup- 
ported the conclusion that defendant attempted 
to commit aggravated robbery by taking the 
victim’s money, even if the victim’s watch was 
not taken. Perry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 144 (Tenn. Crim. App. 
Feb. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 426 (Tenn. July 18, 2018). 

Defendant failed to establish by clear and 
convincing evidence that defendant’s trial 
counsel provided ineffective assistance of coun- 
sel because the evidence showed that defen- 
dant’s trial counsel was only absent in defen- 
dant’s trial during jury deliberations and the 
reading of the verdict. Accordingly, defendant 
failed to establish that trial counsel effectively 
pressured defendant not to testify in defen- 
dant’s own defense by informing defendant that 
counsel would be absent during defendant’s 
testimony. Perry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 144 (Tenn. Crim. App. 
Feb. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 426 (Tenn. July 18, 2018). 

Defendant failed to prove ineffective assis- 
tance of counsel by clear and convincing evi- 
dence because there was no evidence that plea 
counsel in one case conducted an inadequate 
investigation and there was no prejudice be- 
cause the post-conviction court granted defen- 
dant a delayed appeal of the sentence, which 
the appellate court ruled upon. Because alleged 
deficiencies by trial counsel in another case 
occurred after defendant’s pleas in one case, 
defendant failed to show that but for counsel’s 
actions, defendant would not have pleaded 
guilty. Phifer v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 182 (Tenn. Crim. App. Feb. 
23, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 440 (Tenn. July 19, 2018). 

It was proper to deny petitioner post-convic- 
tion relief because petitioner’s guilty plea was 
not involuntarily and unknowingly entered on 
the ground that trial counsel was ineffective; 
trial counsel testified that he met with peti- 
tioner several times and spoke with the detec- 
tive, the prosecutor, and the victim’s attorney 
and that he discussed the State’s discovery 
response with petitioner. Shade v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 154 
(Tenn. Crim. App. Feb. 27, 2018), appeal de- 
nied, — S.W.38d —, 2018 Tenn. LEXIS 327 
(Tenn. June 6, 2018), dismissed, Shade v. Wash- 
burn, — F. Supp. 2d —, 2019 U.S. Dist. LEXIS 
130115 (E.D. Tenn. Aug. 5, 2019). 
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It was proper to deny petitioner post-convic- 
tion relief because petitioner’s guilty plea was 
not involuntarily and unknowingly entered on 
the ground that trial counsel was ineffective; 
trial counsel did not misinform petitioner about 
the amount of time he would actually have to 
serve before he could be released from prison 
because petitioner was properly informed by 
trial counsel and the trial court that he could 
receive sentencing credits to reduce his sen- 
tence by fifteen percent. Shade v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 154 
(Tenn. Crim. App. Feb. 27, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 327 
(Tenn. June 6, 2018), dismissed, Shade v. Wash- 
burn, — F. Supp. 2d —, 2019 U.S. Dist. LEXIS 
130115 (E.D. Tenn. Aug. 5, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to file a motion to 
sever his case from his codefendant as both 
defendant and codefendant maintained that 
they were forced to commit the robbery by a 
gang leader; codefendant’s statement and tes- 
timony backed-up defendant’s claim of duress; 
and the identity of the actual shooter was of no 
consequence given that the State proceeded at 
trial on a theory of criminal responsibility; 
further, defendant’s main argument that the 
admission of codefendant’s statement at trial 
violated his right to confrontation was belied by 
the record as codefendant testified at trial and 
was cross-examined by trial counsel. Craft v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 197 (Tenn. Crim. App. Mar. 16, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
414 (Tenn. July 18, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as he failed to establish 
that he was prejudiced by trial counsel’s not 
calling a mental health expert at trial because 
defendant did not present an expert at the 
post-conviction hearing to testify regarding his 
mental state at the time of the offenses; fur- 
thermore, the record belied defendant’s claim 
that counsel failed to even explore the possibil- 
ity of calling such an expert as counsel testified 
that defendant was examined by an expert for 
the State and her own expert, and both con- 
cluded that defendant was competent at the 
time of the offenses and to stand trial; and 
counsel questioned witnesses about defendant’s 
performance in school and his learning disabili- 
ties. Craft v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 197 (Tenn. Crim. App. Mar. 
16, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 414 (Tenn. July 18, 2018). 

Trial court properly denied defendant’s peti- 
tion for post-conviction relief because neither 
trial nor appellate counsel provided deficient 
performance where the evidence of defendant’s 
guilt was overwhelming, while a witness’s tes- 
timony could have been relevant to defendant’s 
state of mind, he did not see the shooting and 
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was not identified as a potential witness by 
either side and no attempt was made to locate 
him, no evidence was presented at the post- 
conviction hearing about defendant’s medica- 
tions or their adverse effects, and the jury was 
properly instructed on voluntary intoxication. 
Witherow v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 201 (Tenn. Crim. App. Mar. 
19, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 443 (Tenn. July 18, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to seek a mental 
evaluation or to present an expert witness to 
support his duress defense as there was no 
evidence presented at the post-conviction hear- 
ing that defendant suffered from any mental 
condition that would have warranted a mental 
evaluation; defendant failed to present the tes- 
timony of an expert at the evidentiary hearing 
to explain what, if any, mental health evidence 
trial counsel should have advanced at trial; and 
defendant presented no psychological expert or 
any other evidence to establish how such an 
expert would have bolstered defendant’s duress 
defense. Evans v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 216 (Tenn. Crim. App. 
Mar. 22, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 466 (Tenn. July 19, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to adequately prepare 
him for cross-examination because counsel tes- 
tified that he and his investigator spoke to 
defendant about testifying at trial and ex- 
plained to him what they were needing and 
what his primary defense was going to be; and 
defendant failed to establish his factual allega- 
tions with respect to that issue by clear and 
convincing evidence as defendant did not tes- 
tify at the postconviction hearing. Evans v. 
State, — S.W3d —, 2018 Tenn. Crim. App. 
LEXIS 216 (Tenn. Crim. App. Mar. 22, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
466 (Tenn. July 19, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to argue that the victim did not suffer 
serious bodily injury still failed, as counsel 
testified that he could not make a good faith 
argument to that effect, the post-conviction 
court determined this was a matter of trial 
strategy, and the court agreed on review. Dyer 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 217 (Tenn. Crim. App. Mar. 22, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
409 (Tenn. July 18, 2018). 

Petitioner failed to establish that he received 
improper advice about his Range II classifica- 
tion or that any improper advice from counsel 
impacted his decision to reject the 15-year-offer 
and proceed to trial; petitioner was aware of the 
information he needed to make an informed 
decision about whether to accept or reject the 
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plea agreement. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 409 (Tenn. July 18, 
2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to visit the crime scene still failed, as he 
failed to explain what further investigation by 
trial counsel of the crime scene would have 
revealed, and the court would not speculate as 
to what evidence further investigation might 
have uncovered. Dyer v. State, — S.W.3d —, 
2018 Tenn..Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 409 (Tenn. July 18, 
2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to negotiate a more favorable plea offer 
still failed; trial counsel wrote petitioner a 
letter outlining, in part, the potential sentenc- 
ing outcomes and counsel’s recommendation to 
accept a plea offer, which defendant initialed 
and recognized. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 409 (Tenn. July 18, 
2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to call witnesses at the sentencing hear- 
ing still failed, as he offered no citation in 
support of his argument, the sentencing hear- 
ing was not a part of the record, and the court 
failed to see how petitioner growing up without 
a father would have caused the trial court to 
fashion a different sentence, and he failed to 
show that presenting his mother at the hearing 
would have resulted in a different outcome. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 409 (Tenn. July 18, 2018). 

Petitioner failed to state his claim of ineffec- 
tive assistance regarding the failure to object to 
a machete photograph with any specificity in 
his petition, and because the issue was not 
addressed in the order denying relief and peti- 
tioner cited no authority or argument, he did 
not overcome the presumption of waiver; in any 
event, his claim failed, as the photographs were 
not a part of the record, plus petitioner con- 
fessed to swinging the machete, and neither 
deficient performance nor prejudice was shown. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 409 (Tenn. July 18, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to prepare him to testified for trial still 
failed, as the State withdrew its notice of its 
intent to impeach the him with prior convic- 


POST-CONVICTION PROCEDURE 


40-30-103 


tions if he chose to testify, he still did not testify, 
and the court had previously addressed the 
issue on direct appeal and concluded that the 
record showed he voluntarily and personally 
waived his right to testify in his own defense. 
Dyer v. State, — S.W.38d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 409 (Tenn. July 18, 2018). 

Law enforcement had the option of having 
petitioner’s car towed and_ subsequently 
searched, and while the State had to show that 
impounding the vehicle was necessary, the 
search would have likely been justified pursu- 
ant to this exception, and nothing showed that 
impounding petitioner’s car was inappropriate, 
such that ineffective assistance of counsel was 
not established and petitioner was not entitled 
to post-conviction relief. Harris v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 266 
(Tenn. Crim. App. Apr. 6, 2018), appeal denied, 
— S.W.3d —, 2018 Tenn. LEXIS 526 (Tenn. 
Aug. 13; 2018). 

Trial counsel was not deficient for failing to 
impeach an attorney with mere allegations of 
misconduct, the introduction of which might 
have resulted in a mini-trial concerning those 
collateral matters and unnecessarily alienated 
the jury; the court could not speculate what 
might have happened at petitioner’s state trial 
had the attorney been so impeached, and thus 
petitioner was not entitled to post-conviction 
relief. Harris v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 526 (Tenn. Aug. 13, 2018). 

Petitioner failed to show deficient perfor- 
mance from counsel’s failure to challenge the 
his arrest for lack of probable cause, and thus 
he was not entitled to post-conviction relief; 
witnesses testified to helping arrange a drug 
deal between petitioner and the victim on the 
evening the victim was killed, one witness was 
present when petitioner tried to rob the victim 
and shot him, and the other witness testified 
that petitioner made some questionable state- 
ments indicating that he had taken money from 
the victim. Harris v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 266 (Tenn. Crim. App. 
Apr. 6, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 526 (Tenn. Aug. 13, 2018). 

Petitioner’s arrest was based upon probable 
cause and he failed show that the government 
delayed the probable cause hearing for unrea- 
sonable purposes, and thus even if trial counsel 
had raised this issue in a motion to suppress, 
the trial judge would have found no violation; 
ineffective assistance was not shown and peti- 
tioner was not entitled to post-conviction relief. 
Harris v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 526 (Tenn. Aug. 13, 2018). 
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Trial counsel was not ineffective for failing to 
file a motion to recuse the trial judge on the 
ground that he was the same judge who issued 
the search warrant for petitioner’s automobile; 
a trial judge’s issuing a search warrant would 
not disqualify the same judge from later presid- 
ing over the case, and there was no need why 
the judge who issued the search warrant was a 
needed witness at a Franks hearing, and thus 
petitioner was not entitled to post-conviction 
relief. Harris v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 526 (Tenn. Aug. 13, 2018). 

Waiver notwithstanding, petitioner failed to 
show deficient performance or prejudice re- 
garding trial counsel’s failure to seek recusal 
due to any ex parte communication involving 
enhanced security procedures; on direct appeal, 
it was determined that the trial court did not 
abuse its discretion by imposing additional se- 
curity measures in the courtroom, and peti- 
tioner failed to establish that the increased 
measures prejudiced his trial, such that he was 
not entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
526 (Tenn. Aug. 13, 2018). 

After his original motion in federal court was 
denied, trial counsel had the unique benefit of 
hindsight and made a strategic decision not to 
file a similar motion in state court, and because 
there was no apparent reason to anticipate any 
more success with the same suppression mo- 
tion in state court, counsel’s strategic decision 
was not questioned, and petitioner was not 
entitled to post-conviction relief. Harris v. 
State, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
526 (Tenn. Aug. 13, 2018). 

Because petitioner’s underlying issues re- 
garding recusal of the trial judge are without 
merit, trial counsel was not required to file a 
futile motion irrespective of the deliberate na- 
ture of the decision, and petitioner was not 
entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
526 (Tenn. Aug. 18, 2018). 

Defendant failed to show that defense coun- 
sel provided ineffective assistance in failing to 
conduct a reasonable investigation, to have 
defendant declared indigent, to hire an investi- 
gator, to retain experts, to object to evidence, 
and to properly cross-examine witnesses. Al- 
though counsel was deficient in failing to inter- 
view one potential witness, to review the re- 
cordings of defendant’s telephone conversations 
from jail, and to object to the prosecutor’s 
opening statements, there was no prejudice 
given the strong evidence against defendant. 


CRIMINAL PROCEDURE 


110 


Braswell v. State, — S.W.38d —, 2018 Tenn. 
Crim. App. LEXIS 269 (Tenn. Crim. App. Apr. 9, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 595 (Tenn. Sept. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as plea counsel was not 
ineffective because, at the post-conviction hear- 
ing, plea counsel testified that he met with 
defendant multiple times, reviewed all of the 
discovery materials, and successfully bar- 
gained with the State for a lower sentence for 
defendant. Cobb v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 273 (Tenn. Crim. App. 
Apr. 12, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 441 (Tenn. July 18, 2018). 

Defendant was not entitled to post-conviction 
relief when defendant alleged ineffective assis- 
tance of counsel because defendant did not 
prove by clear and convincing evidence that 
counsel was ineffective regarding defendant’s 
Interstate Agreement on Detainers and speedy 
trial violation claims. Although defendant com- 
plained that counsel failed to certify questions 
of law on these issues, defendant did not meet 
defendant’s burden to show that, had counsel 
done so, the outcome of the case would have 
been different. Bauer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 300 (Tenn. Crim. 
App. Apr. 19, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 483 (Tenn. Aug. 8, 2018), 
dismissed, Bauer v. Miller, — F. Supp. 2d —, 
2019 U.S. Dist. LEXIS 67933 (M.D. Tenn. Apr. 
19, 2019). 

Defendant’s motion for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because counsel’s reasoning for not object- 
ing to the testimony of defendant’s ex-wife 
about the victim’s purpose in providing her 
with a handgun or to the testimony of the 
ex-wife’s sister about defendant’s prior threats 
were reasonably based trial strategies; coun- 
sel’s decisions to introduce evidence of defen- 
dant’s character for peacefulness and refrain 
from questioning potential jurors about domes- 
tic violence were reasonable trial strategies; 
and defendant did not show how counsel’s fail- 
ure to seek suppression of the search warrant 
based on an insufficient description of defen- 
dant’s property would have affected the out- 
come of his trial. Rogers v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 305 (Tenn. Crim. 
App. Apr. 23, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 478 (Tenn. Aug. 10, 
2018). 

Counsel’s decision not to object to the pros- 
ecutor’s reference to certain evidence in closing 
argument was a reasonable tactical decision, 
and the prosecutor’s use of the term “pedophile” 
was not improper, as there was evidence that 
petitioner picked up the child victim from 
school and the topic of grooming and pedophilia 
was discussed; petitioner’s claim of ineffective 
assistance of counsel failed and he was not 
entitled to post-conviction relief. Presson v. 
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State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 317 (Tenn. Crim. App. Apr. 25, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
570 (Tenn. Sept. 13, 2018). 

Counsel thoroughly investigated the eco- 
nomic motive defense, but rather than pursue 
it and expose petitioner to a likely damaging 
challenge to his credibility, counsel chose to 
focus on the victims’ credibility; as counsel 
made a reasonable strategic decision not to 
pursue the defense at trial, petitioner’s claim of 
ineffective assistance of counsel failed, and pe- 
titioner was not entitled to post-conviction re- 
lief. Presson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 317 (Tenn. Crim. App. Apr. 
25, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 570 (Tenn. Sept. 13, 2018). 

Counsel and a jury consultant used question- 
naire information to rank potential jurors, and 
counsel believed that the jurors’ positives out- 
ranked the negatives, and as petitioner failed 
to show that the jury was not impartial, his 
claim of ineffective assistance of counsel failed 
and he was not entitled to post-conviction re- 
lief. Presson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 317 (Tenn. Crim. App. Apr. 
25, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 570 (Tenn. Sept. 18, 2018). 

Counsel testified that he discussed the issue 
of testifying with petitioner several times and 
that petitioner made his own decision not to 
testify; petitioner’s claim of ineffective assis- 
tance of counsel failed and he was not entitled 
to post-conviction relief. Presson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 317 
(Tenn. Crim. App. Apr. 25, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 570 (Tenn. 
Sept. 13, 2018). 

Trial court did not err by failing to instruct 
the jury on the lesser-included offenses of mis- 
demeanor assault and misdemeanor child 
abuse and neglect and counsel was not ineffec- 
tive for failing to request such instructions, as 
petitioner was convicted of either the charged 
offenses or attempt, the issue had no merit, 
petitioner’s claim of ineffective assistance of 
counsel failed, and he was not entitled to post- 
conviction relief. Presson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 317 (Tenn. Crim. 
App. Apr. 25, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 570 (Tenn. Sept. 13, 
2018). 

Trial counsel’s decision not to seek a sever- 
ance was a reasonable strategic decision, peti- 
tioner’s claim of ineffective assistance of coun- 
sel failed, and he was not entitled to post- 
conviction relief. Presson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 317 (Tenn. Crim. 
App. Apr. 25, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 570 (Tenn. Sept. 13, 
2018). 

Defendant failed to prove by clear and con- 
vincing evidence that defense counsel provided 
ineffective assistance, at defendant’s trial for 
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rape by coercion and criminal exposure to HIV, 
by failing to request a bill of particulars, failing 
to call particular witnesses at trial, failing to 
obtain cell phone records and cell tower data, 
failing to advise defendant of the nature of the 
charges and the potential penalties that defen- 
dant faced, failing to effectively cross-examine 
the victim, and failing to request an accomplice 
jury instruction. Chandler v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 362 (Tenn. 
Crim. App. May 9, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 592 (Tenn. Sept. 
13, 2018). 

Petitioner did not specify how counsel could 
have further discredited certain testimony re- 
garding her emotional state, and counsel pre- 
sented proof tending to counter the prosecu- 
tion’s evidence that petitioner was 
unemotional; she did not establish either defi- 
ciency or prejudice and she was not entitled to 
post-conviction relief. Nelson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. May 17, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 608 
(Tenn. Sept. 17, 2018). 

Trial counsel testified that he attempted to 
secure a pathologist but was unable to do so, 
and he put considerable effort into reviewing 
and understanding the medical proof, such that 
petitioner had not shown deficiency or preju- 
dice as to her claim of a failure to investigate 
and call witnesses, and she was not entitled to 
post-conviction relief. Nelson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. May 17, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 608 
(Tenn. Sept. 17, 2018). 

Doctor considered petitioner’s ability to work 
with counsel and determined that petitioner 
met the medical criteria for competency, includ- 
ing the ability to consult with counsel and 
assist in her defense; without expert testimony 
showing that petitioner was not competent, she 
could not establish prejudice for ineffective as- 
sistance of counsel purposes and she was not 
entitled to post-conviction relief. Nelson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. May 17, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
608 (Tenn. Sept. 17, 2018). 

Decision not to move for a severance was a 
strategic decision, and petitioner failed to pres- 
ent any argument that a motion to sever would 
have been granted, such that she had not 
shown deficiency or prejudice and she was not 
entitled to post-conviction relief. Nelson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. May 17, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
608 (Tenn. Sept. 17, 2018). 

Petitioner failed to prove ineffective assis- 
tance of counsel and therefore he was not 
entitled to post-conviction relief; although peti- 
tioner challenged the voluntariness of his 
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guilty pleas, he failed to include the guilty plea 
hearing transcript in the record and the tran- 
script was not offered at the post-conviction 
hearing, defense counsel testified that he did 
not recall petitioner having mental health is- 
sues and he had no basis to believe that he 
suffered from such, and no expert was offered to 
refute this testimony. Osborne v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 420 
(Tenn. Crim. App. June 1, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 542 (Tenn. 
Sept. 14, 2018). 

Petitioner failed to prove his ineffective as- 
sistance allegation and therefore was not en- 
titled to relief; counsel testified that he advised 
petitioner that an appeal had to be filed within 
30 days and that petitioner stormed out, peti- 
tioner would not return counsel’s calls request- 
ing permission to file an appeal and warning 
that time was limited, and petitioner did not 
present evidence as to the scope of counsel’s 
representation beyond the trial, or whether 
counsel failed to file a motion for a new trial. 
Mpawinayo v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 421 (Tenn. Crim. App. June 
1, 2018), appeal denied, — S.W3d —, 2018 
Tenn. LEXIS 563 (Tenn. Sept. 13, 2018). 

Counsel testified that he obtained discovery, 
met with petitioner a number of times, re- 
viewed the discovery with him, and utilized an 
investigator, and as petitioner failed to present 
evidence of any additional investigative steps 
that counsel should have taken or what an 
additional investigation would have revealed, 
petitioner failed to show that counsel was defi- 
cient and petitioner was not entitled to post- 
conviction relief. Moutry v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 425 (Tenn. Crim. 
App. June 1, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 582 (Tenn. Sept. 14, 2018). 

Petitioner did not specify which mitigating 
factors applied to him and did not present any 
evidence of mitigating factors, such that he 
failed to meet his burden of showing that coun- 
sel was deficient, and petitioner was not en- 
titled to post-conviction relief. Moutry v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 425 
(Tenn. Crim. App. June 1, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 582 (Tenn. 
Sept. 14, 2018). 

Counsel discussed the decision of whether to 
testify with petitioner and advised him against 
testifying, and contrary to petitioner’s claim, 
counsel was not deficient in this regard and 
petitioner was not entitled to post-conviction 
relief. Moutry v. State, —S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 425 (Tenn. Crim. App. June 
1, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 582 (Tenn. Sept. 14, 2018). 

Counsel testified that he reviewed the discov- 
ery materials, he advised petitioner against 
relying solely upon an alibi defense and pre- 
pared a defense that petitioner did not know 
the victim based on petitioner’s repeated repre- 
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sentations, and counsel did not learn until the 
trial that petitioner had a prior relationship 
with the victim; petitioner presented no evi- 
dence that a viable alternative defense theory 
existed, trial counsel was not deficient in this 
regard, and petitioner was not entitled to post- 
conviction relief. Moutry v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 425 (Tenn. Crim. 
App. June 1, 2018), appeal denied, — 8.W.3d —, 
2018 Tenn. LEXIS 582 (Tenn. Sept. 14, 2018). 

There was no evidence establishing that the 
State was willing to offer a plea and that 
petitioner would have accepted a plea agree- 
ment; counsel was not deficient in this regard, 
and petitioner was not entitled to post-convic- 
tion relief. Moutry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 425 (Tenn. Crim. App. 
June 1, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 582 (Tenn. Sept. 14, 2018). 

Defendant was not entitled to post-conviction 
relief because defendant failed to demonstrate 
that defendant was denied the effective assis- 
tance of counsel, through either a deficiency in 
counsel’s representation or any prejudice to 
defendant’s case, or that defendant’s guilty 
pleas were unknowing and involuntary due to 
coercion by counsel. The evidence revealed that 
defendant was familiar with criminal proceed- 
ings, was represented and advised by compe- 
tent and experienced counsel, and was satisfied 
at the plea hearing with the representation. 
Walker v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 443 (Tenn. Crim. App. June 11, 
2018). 

Defendant’s petition for post-conviction re- 
lief, alleging that his guilty plea was not know- 
ing and voluntary because it was coerced, and 
that trial counsel was ineffective by failing to 
provide competent representation throughout 
the preliminary proceedings, by failing to object 
to his employment of a firearm charge, and by 
failing to obtain a reduced sentence for him, 
was properly denied as defendant failed to 
prove his factual allegations by clear and con- 
vincing evidence because the record fully sup- 
ported the post-conviction court’s determina- 
tions that defendant knowingly and voluntarily 
entered his guilty plea and that trial counsel 
provided effective assistance. Chism v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 450 
(Tenn. Crim. App. June 19, 2018). 

Defendant’s petition for post-conviction re- 
lief, alleging that trial counsel did not ad- 
equately litigate the suppression issue, was 
properly denied because counsel testified that 
the prosecutor would not have allowed defen- 
dant to litigate the validity of the warrant and 
still enter into the plea agreement; counsel 
testified that he discussed the ramifications of 
the plea with defendant and that while he felt 
that the sentence under the agreement was 
harsh, he also thought it was possible that the 
motion to suppress would be denied, leaving 
defendant exposed to a much higher sentence; 
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and counsel investigated the suppression issue 
and presented defendant with the choice of 
taking the plea offer or litigating the validity of 
the warrant. Wilson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 452 (Tenn. Crim. App. 
June 20, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 568 (Tenn. Sept. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective in failing to produce mitigating evi- 
dence of defendant’s mental illness at the sen- 
tencing hearing because counsel’s reasons for 
not introducing the records at sentencing were 
well informed as counsel thoroughly researched 
defendant’s medical health records, and there 
was no definite mental health diagnosis; defen- 
dant agreed to be sentenced as a Range II 
offender and received a within range sentence, 
albeit with consecutive alignment; and defen- 
dant failed to show how the admission of non- 
specific mental health records as a mitigating 
factor would have altered the consecutive na- 
ture of his sentence. Norris v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 454 (Tenn. 
Crim. App. June 20, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 555 (Tenn. Sept. 
14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to keep defendant in- 
formed throughout the case as counsel met 
with defendant five times in one week in Au- 
gust 2012 and visited him in jail in February 
2012, he met with counsel’s investigator mul- 
tiple times, and he met with counsel’s parale- 
gal; for failing to investigate the case as defen- 
dant failed to show how the absence of the 
phone records prejudiced him; and for failing to 
withdraw as counsel as counsel was not at 
liberty to withdraw because defendant filed a 
motion and had the burden of establishing a 
ground for the grant of substitute counsel, but 
the trial court denied the motion. Crosby v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. June 21, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective as defendant chose not to testify 
because counsel testified that he advised defen- 
dant not to testify as defendant, based on her 
limited understanding of the technical aspects 
of the case, would have been outmatched by the 
prosecutor, and counsel concluded that defen- 
dant’s testifying would create bigger problems 
than it would have resolved; and because de- 
fendant did not show that counsel was ineffec- 
tive for failing to call any witnesses at trial as 
none of the witness, who defendant claimed 
should have testified at trial, testified at the 
post-conviction hearing. Lopez v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 499 
(Tenn. Crim. App. July 5, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 546 (Tenn. 
Sept. 14, 2018). 
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Post-conviction court properly denied peti- 
tioner post-conviction relief because he did not 
show that trial counsel was deficient in failing 
to have him evaluated for competency; both 
trial counsel and an agent of the Tennessee 
Bureau of Investigation testified that petitioner 
did not appear to have any mental impairment, 
and the doctor who found him competent at the 
time of the hearing testified that he could make 
no retroactive determination of petitioner’s 
competency at the time of trial. Bettis v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 505 
(Tenn. Crim. App. July 9, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 712 (Tenn. Nov. 
14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not deficient in entering an agreed 
order to substitute one doctor for another doc- 
tor; trial counsel articulated that the decision 
was based on strategy, and testified that the 
first doctor’s testimony was not in conflict with 
the second doctor’s but that her testimony also 
included her expert opinion regarding strangu- 
lation. Bettis v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 505 (Tenn. Crim. App. July 
9, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 712 (Tenn. Nov. 14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petition 
made no showing that he was prejudiced by 
trial counsel’s failure to exclude family photo- 
graphs of the victim; petitioner was linked to 
the murder of the victim by his own statement 
to police and by strong physical evidence, and 
there was not a reasonable probability that the 
jury would have acquitted him had trial coun- 
sel managed to exclude the pictures. Bettis v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 505 (Tenn. Crim. App. July 9, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
712 (Tenn. Nov. 14, 2018). 

Because petitioner failed to append the au- 
topsy photographs of the victim, specify which 
photographs were inadmissible, or specify what 
the grounds for excluding them would be, he 
was not entitled to relief on his argument that 
trial counsel should have attempted to exclude 
the photographs; petitioner was charged with 
first degree premeditated murder, and photo- 
graphs of the victim’s corpse would have dem- 
onstrated the amount of trauma she suffered 
prior to her death. Bettis v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 505 (Tenn. Crim. 
App. July 9, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 712 (Tenn. Nov. 14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he did not 
demonstrate that he was prejudiced by trial 
counsel’s failure to obtain a forensic pathologist 
to rebut an expert’s testimony; although peti- 
tioner asserted that a hypothetical forensic 
pathologist could have given more favorable 
testimony that could have supported his theory 
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of self-defense, petitioner failed to present the 
testimony of such an expert at the post-convic- 
tion hearing. Bettis v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 505 (Tenn. Crim. App. 
July 9, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 712 (Tenn. Nov. 14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
demonstrate a reasonable probability that the 
motion to suppress his statement would have 
succeeded had trial counsel made the motion; 
the post-conviction court credited counsel’s tes- 
timony that petitioner did not inform him that 
petitioner had been awake for several days 
prior to making the statement, and an agent 
testified that petitioner did not appear to be 
affected by lack of sleep. Bettis v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 505 
(Tenn. Crim. App. July 9, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 712 (Tenn. Nov. 
14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he did not 
demonstrate that he was prejudiced by trial 
counsel’s failure to exclude the crime scene 
photographs; because the decision not to chal- 
lenge the photographs was a sound strategic 
decision, petitioner could not show that his 
counsel’s actions were deficient, and the photo- 
graphs were relevant to the issues at trial. 
Bettis v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 505 (Tenn. Crim. App. July 9, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 712 (Tenn. Nov. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because, with no signs of 
impairment and a mental evaluation stating 
defendant was competent to stand trial, trial 
counsel and co-counsel were not ineffective 
when they proceeded to trial without further 
investigation into defendant’s education or 
mental health; and trial counsel and co-counsel 
adequately considered the pros and cons of not 
objecting to defendant’s statement as they 
agreed that his statement could be used to 
benefit him by conveying his side of the story to 
the jury without risking the perils of cross- 
examination, and they made a strategic or 
tactical decision not to object to the admission 
of his statement. Love v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 511 (Tenn. Crim. 
App. July 11, 2018), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 97 (Tenn. Jan. 18, 2019). 

Petition for post-conviction relief was prop- 
erly denied as trial counsel was not ineffective 
because counsel had provided defendant with 
all of the information she needed to make an 
informed decision on whether to plead guilty as 
counsel testified that after defendant indicated 
that she wanted to plead guilty, he made sev- 
eral unsuccessful attempts to come to an agree- 
ment with the State; when defendant still 
wished to plead guilty, he encouraged her to 
take additional time to think about her deci- 
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sion; counsel explained the elements of first 
degree premeditated murder, the strengths and 
weaknesses of the State’s case, and possible 
defenses; and trial counsel informed defendant 
of the rights she would be giving up by entering 
a guilty plea. Cole v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 517 (Tenn. Crim. App. 
July 12, 2018). 

Counsel testified that he and petitioner dis- 
cussed the ramifications of petitioner giving 
testimony on several occasions, and counsel 
filed a motion to exclude evidence of petitioner’s 
prior convictions; petitioner failed to show that 
counsel performed deficiently and thus peti- 
tioner was not entitled to post-conviction relief. 
Jamison v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 773 (Tenn. Crim. App. July 
16, 2018). 

State presented witnesses to testify regard- 
ing the chain of custody of the cocaine and 
petitioner had not shown that counsel’s failure 
to move for a hearing to establish the chain of 
custody prior to trial was deficient, nor had he 
shown a reasonable probability that the pro- 
ceeding would have had a different outcome 
had counsel done so, and thus the post-convic- 
tion court properly denied relief. Jamison v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 773 (Tenn. Crim. App. July 16, 2018). 

Counsel testified that he met with petitioner 
numerous times, that petitioner disappeared 
for a period of time while counsel made strenu- 
ous efforts to find him, and that he reviewed 
discovery with petitioner; counsel was not defi- 
cient in failing to meet with petitioner, and he 
was not entitled to post-conviction relief. Jami- 
son v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 773 (Tenn. Crim. App. July 16, 
2018). 

Because the record did not show that peti- 
tioner informed counsel of the factual basis for 
asserting entrapment, he had not demon- 
strated deficiency in counsel’s failure to file a 
pretrial notice; furthermore, petitioner could 
not establish a reasonable probability that a 
properly preserved entrapment defense would 
have changed the outcome of trial, as he did not 
accidentally and unexpectedly find rocks of 
crack cocaine in his pocket and then give them 
to law enforcement only because he was per- 
suaded to do so. Jamison v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 773 (Tenn. Crim. 
App. July 16, 2018). 

Petitioner claimed that counsel failed to in- 
vestigate or call witnesses on his behalf at trial, 
but those witnesses were not presented at the 
post-conviction hearing, such that petitioner 
failed to establish prejudice, plus the testimony 
that he claimed would have come from the 
witnesses did not relate to the commission of 
the offense; he was not entitled to post-convic- 
tion relief. Jamison v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 773 (Tenn. Crim. App. 
July 16, 2018). 
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Petitioner had not demonstrated a reason- 


able probability of a different verdict had the 
motion to suppress been file and thus he was 
not entitled to post-conviction relief; the tele- 
phone, which was used as collateral in the 
commission of the crime, was seized during a 
search incident to arrest, the drugs were in the 
possession of police because petitioner deliv- 
ered them to an officer, and the evidentiary 
value of the telephone was marginal. Jamison 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 773 (Tenn. Crim. App. July 16, 2018). 

Post-conviction court properly denied peti- 
tioner relief because trial counsel was not defi- 
cient in failing to obtain a hypothetical crime 
scene expert; petitioner made no allegations 
regarding what testimony an expert could have 
given to support the defense theory, and he did 
not present the testimony of any crime scene 
expert at the post-conviction hearing to demon- 
strate that expert testimony would have shown 
that the crime scene supported the defense’s 
theory of the events. Meeks v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 609 (Tenn. 
Crim. App. July 18, 2018). 

Post-conviction court properly denied peti- 
tioner relief because he failed to establish that 
he was prejudiced by trial counsel’s failure to 
have his mental health evaluated prior to trial 
since he did not show that the omitted mental 
health evaluation affected the results of the 
proceeding; there was no evidence to suggest 
that a mental health evaluation would have 
shown that petitioner was not competent to 
stand trial or that he was incapable of perform- 
ing a premeditated act. Meeks v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 609 
(Tenn. Crim. App. July 18, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to produce the contents of 
defendant’s phone records, which defendant 
claimed would have shown that he was asleep 
at the time of the crime, because, without more 
specific testimony or the introduction of the 
phone records as an exhibit, the appellate court 
could not determine whether the existence of 
the alleged phone calls or the timing of the 
alleged phone calls would have had an impact 
on the outcome of the trial. Davis v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 562 
(Tenn. Crim. App. July 26, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to present the testimony 
of a domestic violence expert at the post-convic- 
tion hearing because, without testimony from a 
domestic violence expert, the appellate court 
had no idea what one might have concluded 
about defendant’s situation or how such a con- 
clusion could have affected the outcome of de- 
fendant’s trial. Davis v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 562 (Tenn. Crim. 
App. July 26, 2018). 
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Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for not introducing evidence of the 
victim’s drug addiction because it was a reason- 
able trial strategy as it avoided the implication 
that defendant was the victim’s drug dealer 
and a discussion on defendant’s drug dealing; 
and counsel wanted to avoid defendant disput- 
ing the credibility of another witness on the 
stand and, thereby, calling his own credibility 
into question. Davis v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 562 (Tenn. Crim. App. 
July 26, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because the appellate 
court could not find that counsel performed 
deficiently by not objecting to the rebuttal tes- 
timony of the victim’s mother after she had 
been in the courtroom throughout the proceed- 
ings as the mother would be a “victim” in the 
case because she was a natural parent of the 
victim who was deceased; as a victim, the 
mother had a right under the Tennessee Con- 
stitution to be at any proceeding that defendant 
had a right to be present, including his criminal 
trial; and the precise interplay between the 
sequestration rule and the victim’s constitu- 
tional right to be present during the criminal 
proceedings had yet to be clarified. Davis v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 562 (Tenn. Crim. App. July 26, 2018). 

Petition for post-conviction relief was prop- 
erly denied as defendant received effective as- 
sistance of counsel and entered his guilty pleas 
knowingly and voluntarily because, while he 
asserted that counsel coerced him into accept- 
ing the guilty pleas, the court accredited coun- 
sel’s testimony that he wanted to reset the 
guilty plea hearing due to his retention as 
counsel that morning and lack of familiarity 
with the case, but defendant insisted on plead- 
ing that day; counsel’s decision to abide by 
defendant’s request after explaining the sen- 
tences that he would receive did not constitute 
ineffective assistance; and, during the plea col- 
loquy, defendant acknowledged that he was 
entering into the plea agreement freely, volun- 
tarily, and knowingly. Brown v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 590 (Tenn. 
Crim. App. Aug. 7, 2018). 

Petition for post-conviction relief based on 
the alleged ineffective assistance of trial coun- 
sel was properly denied, because the record 
showed that trial counsel met with the inmate 
frequently during the seven months preceding 
the trial and interviewed all relevant witnesses 
except the victim, whose father would not allow 
to be interviewed, and the accomplice, whose 
attorney prevented an interview, and trial 
counsel did develop a strategy, albeit unsuc- 
cessful. Holmes v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 593 (Tenn. Crim. App. 
Aug. 7, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 695 (Tenn. Nov. 14, 2018). 
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Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because defendant failed to prove by clear 
and convincing evidence the existence of a plea 
offer from the State that would reduce the 
sentence he was currently severing from 37 
years to 20 years while simultaneously plead- 
ing guilty to additional felonies; and defendant 
was not prejudiced by any alleged deficiency on 
the part of counsel as he failed to prove that 
there was a reasonable probability that he 
would have accepted the State’s 10-year-con- 
secutive offer reflected in the State’s file as he 
repeatedly insisted that the offer he wanted to 
accept was the asserted 20-year-inclusive offer, 
which the appellate court concluded never ex- 
isted. Smith v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 597 (Tenn. Crim. App. Aug. 
9, 2018). 

Claim for post-conviction relief based on the 
alleged ineffective assistance of counsel was 
properly denied, as trial counsel’s strategy and 
tactical decisions were sound and made after 
thorough preparation and investigation, and 
the inmate failed to prove counsel was ineffec- 
tive for failing to allow the inmate to testify to 
establish that he acted in defense of others, as 
the theory would not have survived cross-ex- 
amination where the defense would have to 
overcome the inmate having used more force 
than necessary. Naive v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 599 (Tenn. Crim. 
App. Aug. 10, 2018), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 21 (Tenn. Jan. 15, 2020). 

Because aggravated sexual battery was a 
lesser included offense of the crime for which 
defendant was charged of rape of a child, defen- 
dant’s trial counsel did not perform deficiently 
by requesting a lesser included offense instruc- 
tion on the offense of aggravated sexual battery. 
Austin v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 627 (Tenn. Crim. App. Aug. 15, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 769 (Tenn. Dec. 5, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
prove by clear and convincing evidence his 
factual allegations that his guilty pleas were 
not voluntarily and knowingly entered his trial 
counsel’s_ ineffective assistance; petitioner 
stated that he reviewed his case with trial 
counsel, trial counsel explained the strengths 
and weaknesses of his case, and trial counsel 
had gone over the pros and cons of entering a 
guilty plea as opposed to going to trial. Watkins 
v. State, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 631 (Tenn. Crim. App. Aug. 17, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to secure a more favorable 
plea offer because, after considerable negotia- 
tions, the State made an offer that included a 
total sentence of 35 years, less than half of the 
total effective sentence that defendant re- 
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ceived; and defendant presented no evidence to 
suggest that counsel could have obtained an 
even more favorable offer from the State. Tynes 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 675 (Tenn. Crim. App. Aug. 30, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
680 (Tenn. Nov. 16, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because counsel made a tactical de- 
cision not to pursue a severance of the offenses 
committed against the first victim from those 
committed against the second victim as he 
wanted to use the fact that defendant was a 
minimal participant in the offenses against the 
first victim to suggest that he was also a mini- 
mal participant in the offenses against the 
second victim; and counsel believed a motion to 
sever the offenses would likely be denied. Tynes 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 675 (Tenn. Crim. App. Aug. 30, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
680 (Tenn. Nov. 16, 2018). 

Petitioner failed to prove that trial counsel 
was deficient for not calling petitioner as a trial 
witness, and he was not entitled to post-convic- 
tion relief; counsel stated that he and petitioner 
had extensive discussions relative to petitioner 
testifying and that his testimony would have 
been devastating to the defense, and the trial 
court conducted a hearing in which petitioner 
was advised of his right to testify and he stated 
that he elected not to testify. Oliver v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 916 
(Tenn. Crim. App. Sept. 5, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 197 (Tenn. Apr. 
12,2019). 

Witnesses’ testimony about the victim’s 
mother’s history of erratic and irrational be- 
havior in stressful situations would have been 
irrelevant and inadmissible at trial, plus the 
witnesses’ testimony would not have been ma- 
terial to petitioner’s defense in light of the fact 
that the mother testified that she did not 
handle stressful situations well; therefore, pe- 
titioner was properly denied post-conviction 
relief. Lewis v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 683 (Tenn. Crim. App. Sept. 
7, 2018), review denied and ordered not pub- 
lished, — S.W.8d —, 2019 Tenn. LEXIS 15 
(Tenn. Jan. 16, 2019). 

Trial counsel was not deficient for failing to 
certain witnesses, as their testimony would not 
have been material to the petitioner’s defense, 
nor was he prejudiced by counsel’s failure to 
introduce certain evidence, and therefore peti- 
tioner was not entitled to post-conviction relief. 
Lewis v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 683 (Tenn. Crim. App. Sept. 7, 
2018), review denied and ordered not pub- 
lished, — S.W.3d —, 2019 Tenn. LEXIS 15 
(Tenn. Jan. 16, 2019). 

Petitioner was properly denied post-convic- 
tion relief; testimony about his having driven 
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around after the death of his first child in 1994 
would have opened the door for the State to 
introduce possible evidence of his bad charac- 
ter, and counsel made an informed strategic 
and tactical decision not to call two witnesses to 
testify regarding petitioner’s actions after the 
victim’s death. Lewis v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 683 (Tenn. Crim. 
App. Sept. 7, 2018), review denied and ordered 
not published, — S.W.3d —, 2019 Tenn. LEXIS 
15 (Tenn. Jan. 16, 2019). 

Petitioner claimed that counsel failed to ad- 
equately investigate his case or meet with him, 
but counsel testified that he met with him a few 
times and discussed various strategies, and 
counsel further found in his investigation that 
inconsistencies in the victim’s statements were 
not particularly significant; the postconviction 
court credited counsel’s testimony, and peti- 
tioner was not entitled to post-conviction relief 
on the ground of ineffective assistance of coun- 
sel. Chambers v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 694 (Tenn. Crim. App. 
Sept. 12, 2018). 

Trial counsel investigated petitioner’s alleged 
alibi and was adequately prepared, counsel did 
not recall petitioner requesting any motions to 
be filed, plus counsel found no legal basis for a 
motion to suppress or a motion to challenge the 
charges, counsel advised petitioner to accept 
the offer but said the ultimate decision was 
petitioner’s, and petitioner stated at the plea 
hearing that he was satisfied with counsel’s 
representation, such that petitioner was not 
entitled to post-conviction relief. Chambers v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 694 (Tenn. Crim. App. Sept. 12, 2018). 

Post-conviction court did not err in granting 
relief given that the evidence showed that trial 
counsel erroneously told the inmate that his 
potential sentence would be 25 years at 30- 
45%, when the conviction in a drug free school 
zone necessitate confinement at 100%, and the 
inmate testified that he would have accepted 
the State’s negotiated plea offer of 15 years to 
be served at 45% had he been correctly in- 
formed of his exposure. Yarbro v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 704 
(Tenn. Crim. App. Sept. 17, 2018). 

Post-conviction relief was granted in error 
because, although the claim form for attorney 
fees indicated that counsel only spent 16.4 
out-of-court hours on the inmate’s case, the 
post-conviction court erred in concluding that 
the amount of time was insufficient because the 
inmate failed to present any evidence that 
counsel overlooked, no witness that might have 
discovered, and no portion of any audio or video 
discovery that might have undermined the out- 
come of the trial. Phillips v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 716 (Tenn. Crim. 
App. Sept. 21, 2018). 

Inmate did not show the inmate was entitled 
to post-conviction relief due to a denial of the 
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effective assistance of counsel based on coun- 


sel’s alleged bad advice regarding whether to 
testify because (1) counsel credibly testified 
that decision was left to the inmate, despite 
counsel’s strong advice not to testify, due to the 
inmate’s record, and (2) the inmate told the 
trial court the inmate did not want to testify. 
Blacksmith y. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 724 (Tenn. Crim. App. Sept. 
24, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 53 (Tenn. Jan. 18, 2019). 

Inmate did not show the inmate was entitled 
to post-conviction relief due to a denial of the 
effective assistance of counsel when counsel did 
not withdraw after conveying a plea offer the 
inmate did not like because counsel credibly 
testified their relationship did not reach the 
point where they were unable to communicate. 
Blacksmith v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 724 (Tenn. Crim. App. Sept. 
24, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 53 (Tenn. Jan. 18, 2019). 

Inmate did not show the inmate was entitled 
to post-conviction relief due to a denial of the 
effective assistance of counsel when counsel did 
not call witnesses to rebut a victim’s testimony 
because the inmate did not present such wit- 
nesses at the post-conviction hearing. Black- 
smith v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 724 (Tenn. Crim. App. Sept. 24, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 53 (Tenn. Jan. 18, 2019). 

Petitioner failed to establish by clear and 
convincing evidence that counsel was ineffec- 
tive, and thus petitioner was not entitled to 
post-conviction relief. counsel fully explored the 
potential defenses to the State’s case, his inves- 
tigation prior to entry of the guilty plea was 
reasonable, and petitioner was sufficiently ad- 
vised of this during the guilty plea colloquy. 
Connor v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 729 (Tenn. Crim. App. Sept. 27, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 111 (Tenn. Feb. 20, 2019). 

Counsel fully attempted to put forward the 
best defense theory and strategy possible; [2]- 
Petitioner failed to show by clear and convinc- 
ing evidence how trial counsel’s failure to file a 
motion to sever constituted ineffective assis- 
tance of counsel, and he was not entitled to 
post-conviction relief. Lyles v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 740 (Tenn. 
Crim. App. Oct. 1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as there was no conflict of 
interest, and trial counsel was not deficient in 
failing to disclose his representation of the 
prosecutor’s mother in a civil matter to defen- 
dant because counsel’s representation of the 
prosecutor’s mother was not directly adverse to 
his representation of defendant, and was unre- 
lated to defendant’s murder trial; and defen- 
dant did not show that counsel’s representation 
of defendant would be materially limited. 
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Glenn v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 741 (Tenn. Crim. App. Oct. 1, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 64 (Tenn. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for not complying with defendant’s 
request for counsel to withdraw, or, at the very 
least, not supporting defendant’s request for 
new counsel to the trial court because it was 
reasonable for trial counsel to continue repre- 
senting defendant as, at the time that he rep- 
resented defendant, he did not perceive an 
inability to communicate with defendant and 
had hope for building a better relationship with 
him. Further, defendant was not prejudiced by 
counsel’s refusal to withdraw as the trial court 
had held a hearing on counsel’s representation 
after receiving a letter from defendant, and 
denied his request for new counsel. Glenn v. 
State, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 741 (Tenn. Crim. App. Oct. 1, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
64 (Tenn. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as there was no deficiency 
in trial counsel’s efforts to communicate with 
defendant because trial counsel made nine jail 
visits, sent 12 letters, and spoke with defen- 
dant at various court dates; counsel spoke to 
defendant about the validity of the indictment, 
jury instructions, plea offers, trial strategy, 
likelihood of conviction, and sentencing expo- 
sure; and it was unquestioned that counsel 
communicated the 17 year plea offer extended 
by the State, but that defendant rejected the 
offer. Glenn v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 741 (Tenn. Crim. App. Oct. 1, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 64 (Tenn. Jan. 16, 2019). 

Defendant failed to show that defendant re- 
ceived deficient representation of counsel be- 
cause defendant pointed to no facts in defen- 
dant’s brief which showed that trial counsel 
was deficient, but merely referred to defen- 
dant’s own testimony about trial counsel’s al- 
leged lack of communication, failure to explain 
the charges, and threat to withdraw if defen- 
dant did not take a guilty plea. Additionally, 
trial counsel met with defendant multiple 
times, reviewed all of the discovery materials, 
and successfully bargained for a lower sen- 
tence. Al-Khafajy v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 746 (Tenn. Crim. App. 
Oct. 2, 2018), appeal denied, Al-Khafajy v. 
State, — S.W.3d —, 2019 Tenn. LEXIS 43 
(Tenn. Jan. 16, 2019). 

There were several factors that supported a 
finding of premeditation besides whether the 
victim was unarmed, including the use of a 
deadly weapon, repeated blows, calmness after 
the killing, failing to render aid, the conceal- 
ment of evidence, and motive; counsel testified 
that there was no proof that the victim ever 
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displayed a knife, and thus petitioner’s claim 
that counsel was ineffective for failing to chal- 
lenge the notion that the victim was unarmed 
failed and he was not entitled to post-conviction 
relief. Hooten v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 757 (Tenn. Crim. App. Oct. 5, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 138 (Tenn. Feb. 20, 2019). 

Petitioner claimed counsel failed to effec- 
tively explain that if he did not testify, then 
counsel would be unable to present petitioner’s 
version of events, but this claim was not estab- 
lished and petitioner was not entitled to relief 
on ineffective assistance grounds; counsel re- 
called having multiple conversations with peti- 
tioner about whether he should testify, it was 
ultimately petitioner’s decision as to whether 
he testified, plus he admitted that he never 
asked the trial court if he would be able to tell 
his side of the story if he did not testify. Hooten 
v. State, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 757 (Tenn. Crim. App. Oct. 5, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
138 (Tenn. Feb. 20, 2019). 

Issues relating to the stop and subsequent 
search of petitioner’s vehicle were extensively 
litigated and fully considered on direct appeal 
and found to be without merit; counsel’s perfor- 
mance was not deficient nor had petitioner 
shown that he was prejudiced by any alleged 
deficiency in counsel’s performance. Hooten v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 757 (Tenn. Crim. App. Oct. 5, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
138 (Tenn. Feb. 20, 2019). 

Petitioner failed to establish that counsel 
provided deficient performance, and thus he 
was not entitled to post-conviction relief; trial 
counsel questioned a witness about the incon- 
sistency regarding whether he reported to the 
police that he heard a gunshot in a particular 
recording, which recording was played several 
times during the trial, and it was up to the jury 
to determine the witness’s credibility and if 
there was a gunshot. Jones v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 763 (Tenn. 
Crim. App. Oct. 9, 2018). 

Defendant’s petition for postconviction relief 
was properly denied because trial counsel chose 
not to challenge a potential juror for cause only 
after defendant insisted that the potential juror 
might prove favorable to his case, and defen- 
dant could not now be heard to complain that 
counsel erred when counsel’s decision was 
based entirely on information provided to coun- 
sel by defendant himself; defendant presented 
no proof to suggest that the jury who heard the 
case was not fair and impartial; and trial coun- 
sel chose not to object to a detective’s testimony 
that defendant had his share of run-ins with 
the law as she did not want to draw unneces- 
sary attention to testimony she believed was 
not that big of a deal. Robinette v. State, — 


119 


S.W.3d —, 2018 Tenn. Crim. App. LEXIS 762 
(Tenn. Crim. App. Oct. 9, 2018). 

While petitioner claimed that but for coun- 
sel’s deficient advice, he would not have entered 
his guilty plea, he never said he would have 
rejected the plea as a whole; the only way for 
him to avoid the risk of a first degree murder 
conviction and life sentence was to accept the 
State’s offer in exchange for his guilty pleas to 
voluntary manslaughter and possession of a 
firearm; counsel did not provide ineffective as- 
sistance and petitioner was not entitled to 
post-conviction relief. Evans v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 769 (Tenn. 
Crim. App. Oct. 15, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective in deliberately choosing to forego the 
sentence alignment issue in favor of the merger 
issue, and counsel’s decision was reasonable as 
any challenge to the consecutive alignment of 
defendant’s sentences would not have been 
successful on appeal because defendant’s re- 
cord included three prior convictions of assault 
and one conviction of child endangerment in 
addition to six prior convictions of drug posses- 
sion and convictions of shoplifting and weapons 
possession; and the record fully supported the 
trial court’s conclusion that defendant was an 
offender whose record of criminal activity was 
extensive. Feaster v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 811 (Tenn. Crim. App. 
Nov. 1, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 73 (Tenn. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as to his ineffective assis- 
tance of counsel claim as he did not show 
prejudice because, pursuant to the plea agree- 
ment, numerous felony charges were dismissed 
against defendant and defendant’s nephew re- 
ceived the benefit of a sentence to be served 
primarily on probation; the record clearly dem- 
onstrated that defendant was aware of the 
sentence he would receive; and he made no 
particular allegation explaining what element 
of aggravated robbery he contested or why he 
would not have been willing to plead guilty to 
aggravated robbery had trial counsel explained 
the elements. Englebert v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 812 (Tenn. Crim. 
App. Nov. 1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant’s coun- 
sel during his trial for failure to appear was not 
ineffective in failing to call a doctor as a witness 
to raise the diminished capacity defense as 
counsel testified that he did not trust the doc- 
tor, especially when it came to presenting a 
diminished capacity defense, because he had 
prior experience with the doctor, who had tes- 
tified inconsistently about diminished capacity; 
and counsel did present to the jury the theory 
that defendant was not capable of forming the 
state of mind sufficient to satisfy that element 
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of the offense because he was in a drug-induced 


fugue state at the time he failed to appear at 
the sentencing hearing. Kidd v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 813 (Tenn. 
Crim. App. Nov. 1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant’s coun- 
sel during his trial for failure to appear was not 
ineffective in failing to use a preemptory chal- 
lenge against a juror with personal knowledge 
of defendant as counsel testified that defendant 
insisted that the juror not be stricken; the juror 
indicated that no part of that relationship 
would affect her ability to sit as a fair and 
impartial juror; the juror’s friendship with de- 
fendant’s family members indeed could have 
weighed in defendant’s favor; and defendant 
presented no evidence that his desire for her to 
be removed from the jury was ignored or disre- 
garded by counsel. Kidd v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 813 (Tenn. Crim. 
App. Nov. 1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant’s coun- 
sel during his trial for failure to appear was not 
ineffective for failing to appeal the failure to 
appear conviction as the plea agreement, en- 
compassing both of defendants cases and sen- 
tencing defendant to an effective sentence of 12 
years, included a waiver of his right to appeal; 
and counsel had no grounds on which to file an 
appeal. Kidd v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 813 (Tenn. Crim. App. Nov. 
1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because plea counsel was 
not ineffective in advising defendant to plead 
guilty as counsel secured a shorter sentence 
through a plea agreement with the State; or 
ineffective in failing to request a mental health 
evaluation as there was no evidence of defen- 
dant’s need for an evaluation. Kidd v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 813 
(Tenn. Crim. App. Nov. 1, 2018). 

Petition for post-conviction relief alleging in- 
effective assistance of counsel was properly 
denied as defendant failed to show that his plea 
was not knowingly, voluntarily and intelli- 
gently made and that, but for trial counsel’s 
alleged deficiencies, he would have refused to 
plead guilty and insisted on going to trial 
because the assistant district attorney general 
who prosecuted defendant’s case testified that 
counsel demonstrated excellent awareness of 
the facts that he was going to use in his 
defense, and that the proof against defendant 
at trial was becoming somewhat overwhelming; 
and defendant pled guilty once he saw the 
evidence against him to obtain a more favor- 
able sentence than he would have received if 
convicted at trial. Pierce v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 823 (Tenn. Crim. 
App. Nov. 5, 2018). 
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Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
establish that trial counsel was ineffective in 
failing to object to the prosecutor’s comment 
that an unedited audio/video recording of the 
drug transaction between petitioner and a con- 
fidential informant (CI) that was not shown to 
the jury did not have “substance”; the unedited 
recording was irrelevant and inadmissible be- 
cause it did not indicate that the CI obtained 
the cocaine from her friend, rather than peti- 
tioner. Cullom v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 818 (Tenn. Crim. App. 
Nov. 5, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 124 (Tenn. Feb. 21, 2019). 

Petitioner was not entitled to post-conviction 
relief because he failed to establish that trial 
counsel provided ineffective assistance in fail- 
ing to objection to the prosecutor’s comment; 
there was nothing problematic about the pros- 
ecutor’s comment that the trial court was cor- 
rect in its statement to the jury regarding an 
exhibit. Cullom v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 818 (Tenn. Crim. App. 
Nov. 5, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 124 (Tenn. Feb. 21, 2019). 

Petitioner failed to establish trial counsel 
was deficient in not using an unedited audio/ 
video recording of the drug transaction between 
petitioner and a confidential informant (CI) to 
cross-examine the CI because trial counsel 
cross-examined the CI about whether she ob- 
tained the drugs from her friend rather than 
petitioner; the prosecutor testified that the CI 
could not have gotten the drugs from the friend 
because the redacted recording showed peti- 
tioner was the individual who gave her drugs. 
Cullom v. State, — $.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 818 (Tenn. Crim. App. Nov. 5, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 124 (Tenn. Feb. 21, 2019). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
establish trial counsel was deficient in failing to 
object to the trial court’s comments to the jury 
about an unedited audio/video recording of the 
drug transaction between petitioner and a con- 
fidential informant (CI); the trial court’s com- 
ment was appropriate because it informed the 
jury that the recording contained irrelevant 
evidence but did not disclose the prejudicial 
nature of some of the evidence. Cullom v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 818 
(Tenn. Crim. App. Nov. 5, 2018), appeal denied, 
—§.W.3d —, 2019 Tenn. LEXIS 124 (Tenn. Feb. 
21; 2019). 

Petitioner failed to establish that trial coun- 
sel was deficient in failing to object to the trial 
court’s ruling that the jury could not view an 
unedited audio/video recording of the drug 
transaction between petitioner and a confiden- 
tial informant recording; the unedited record- 
ing, which contained material that was irrel- 
evant and inadmissible at trial, had been 
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redacted by agreement between the parties. 
Cullom v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 818 (Tenn. Crim. App. Nov. 5, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 124 (Tenn. Feb. 21, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as the post-conviction 
court did not err in excluding testimony of two 
criminal defense attorneys about the standard 
of performance required of an attorney in a 
child sexual abuse case because he did not 
make an offer of proof consisting of testimony, 
an affidavit, or other evidence to show how the 
proposed expert testimony was necessary to 
substantially assist the trier of fact; and no 
issues unique to the case which required spe- 
cialized knowledge beyond that possessed by 
the post-conviction court were apparent from 
the record. Russell v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 857 (Tenn. Crim. App. 
Nov. 20, 2018). 

Defendant’s petition for post-conviction relief 
alleging that trial counsel was ineffective for 
failing to argue that the State failed to prove 
that the victim was less than 13 years old was 
properly denied because counsel testified that, 
after consulting with and preparing for trial 
with defendant, she chose to pursue a defense 
that the facts failed to show he committed the 
alleged offenses; a strategy of arguing that the 
facts failed to show that defendant had sexually 
penetrated the victim did not turn on a ques- 
tion of the age of the victim; and counsel’s 
strategy proved somewhat successful in that 
defendant was acquitted of rape of a child and 
was convicted of the lesser included offense of 
attempted rape of a child. Russell v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 857 
(Tenn. Crim. App. Nov. 20, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because trial counsel discussed co-defen- 
dant’s statement and any plea offers that the 
State proposed; the possibility that his co-de- 
fendant could testify against him or that his 
co-defendant’s statement could be admitted; 
and that, even if the co-defendant’s statement 
was suppressed, there was a _ significant 
amount of evidence against him, including the 
victim identifying defendant and the police 
arresting defendant after removing him from 
the stolen, wrecked car. Farmer v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 882 
(Tenn. Crim. App. Dec. 5, 2018). 

Defendant failed to prove ineffective assis- 
tance of defendant’s counsel due to defendant’s 
trial counsel failing to call defendant’s parent 
and defendant’s ex-spouse as witnesses. Trial 
counsel made an informed tactical decision not 
to call defendant’s parent as a witness given 
the weakness of the parent’s testimony, while 
defendant failed to present defendant’s ex- 
spouse at the post-conviction hearing and the 
appellate court would not speculate as to the 
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ex-spouse’s testimony. Doria v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 895 (Tenn. 
Crim. App. Dec. 12, 2018), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 112 (Tenn. Feb. 
21, 2019). 

Defendant failed to prove ineffective assis- 
tance of counsel due to defendant’s original 
counsel forcing defendant to participate in a 
television interview prior to trial because de- 
fendant failed to prove by clear and convincing 
evidence defendant’s factual allegation that the 
State of Tennessee ceased plea negotiations due 
to the television interview. Doria v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 895 


(Tenn. Crim. App. Dec. 12, 2018), appeal de- 


nied, — S.W.3d —, 2019 Tenn. LEXIS 112 
(Tenn. Feb. 21, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective in failing to object to the State’s 
question to the victim to compare her pain after 
the aggravated assault to pain she had experi- 
enced during other times of her life because 
counsel believed that the State had a right to 
inquire about the victim’s pain level and place 
it in context so the jury could understand; the 
post-conviction court found that the testimony 
was highly relevant to the jury in evaluating 
the seriousness of the victim’s injuries; and the 
evidence of the victim’s testimony as well as the 
medical proof overwhelmingly showed that the 
victim suffered serious bodily injury and ex- 
treme pain as a result of defendant’s attack. 
Baxter v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 902 (Tenn. Crim. App. Dec. 14, 
2018), appeal dismissed, — S.W.3d —, 2019 
Tenn. LEXIS 192 (Tenn. Apr. 3, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective as she testified that she hired an 
expert to rebut a witness’s testimony that he 
saw defendant shoot the victim and that the 
expert was prepared to testify, but, when the 
witness testified at trial that he did not recall 
the incident, counsel made a strategic decision 
not to call the expert; counsel stated that she 
wanted to focus on the witness’s testimony that 
he did not recall the incident and that the 
expert’s testimony would have drawn attention 
to the factual basis of the witness’s testimony; 
and counsel argued no reliable witnesses iden- 
tified defendant as the perpetrator. Davis v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 7 (Tenn. Crim. App. Jan. 4, 2019), ap- 
peal denied, — S.W.3d —, 2019 Tenn. LEXIS 
206 (Tenn. Apr. 12, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because post-trial counsel 
was not ineffective in failing to present an 
alleged recantation by the victim as counsel 
repeatedly asked the State for proof that the 
victim had recanted his testimony, but he never 
received anything; although defendant’s father 
allegedly saw the victim’s recantation, he never 
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testified that he discussed the recantation with 


post-trial counsel; and defendant failed to es- 
tablish that the recantation ever existed. Steed 
v. State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 21 (Tenn. Crim. App. Jan. 11, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective for failing to present any mitigating 
proof at the sentencing hearing because, while 
the trial court ruled that defendant had failed 
to establish entitlement to a self-defense in- 
struction, the proof of the prior altercation with 
the victim that same evening came into evi- 
dence at trial; the victim had testified to exactly 
the same thing; and defendant did not show 
that he would have received a different sen- 
tence but for lead counsel’s alleged error as he 
had a lengthy criminal record and was on bond 
when he committed the current offense. John- 
son v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 37 (Tenn. Crim. App. Jan. 17, 
2019). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to seek a hearing to determine 
which of defendant’s prior convictions were 
admissible impeachment evidence if defendant 
chose to testify because defendant never in- 
tended to testify regardless of which priors 
could have been used against him at trial; his 
convictions also could have been admitted as 
substantive evidence to rebut a claim of self- 
defense had he testified; and he did not show 
that he would have testified had counsel con- 
ducted a hearing regarding the admissible im- 
peachment convictions and that his testimony 
would have affected the outcome of his trial. 
Johnson v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 37 (Tenn. Crim. App. Jan. 
by, 2019): 

Defendant was not entitled to post-conviction 
relief because defendant did not establish by 
clear and convincing evidence that defendant 
was prejudiced by the failure of trial counsel 
regarding the denial of defendant’s motion to 
suppress and the failure of trial counsel to 
move to strike the testimony by a witness 
concerning DNA evidence after the trial court 
excluded a DNA report, or by the appellate 
counsel failing to raise the issues on appeal. 
Gilbert v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 81 (Tenn. Crim. App. Feb. 7, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
275 (Tenn. June 19, 2019). 

Defendant was not entitled to post-conviction 
relief because defendant failed to present clear 
and convincing evidence that trial counsel pro- 
vided ineffective assistance by failing to use a 
peremptory challenge to remove a juror who 
was a guard at the penitentiary and knew that 
defendant had been an inmate at the peniten- 
tiary, failing to object to testimony that defen- 
dant previously had been incarcerated at the 
penitentiary, and failing to advise defendant of 
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the State of Tennessee’s plea settlement offer. 
Matthews v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 155 (Tenn. Crim. App. Mar. 
11, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 305 (Tenn. July 17, 2019). 
Post-conviction court did not err in denying 
relief as ineffective assistance was not shown; 
counsel objected to the prosecutor’s use of 
Florida police reports during her argument, but 
the majority of the facts described were con- 
tained in the presentence report, which was 
reliable hearsay, plus prejudice was not shown, 
as the Florida police reports were not used to 
establish any enhancement factor, plus the 
trial court found he was dangerous offender as 
justification for imposing consecutive sen- 
tences. Thompson v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 166 (Tenn. Crim. ie 
Mar. 14, 2019), appeal denied, — S.W.3d — 
2019 Tenn! LEXIS 284 (Tenn. June 19, 2019). 
Defendant did not prove by clear and con- 
vincing evidence that trial counsel rendered 
ineffective assistance by failing to properly ob- 
ject when an alleged victim was declared to 
unavailable as a witness after the victim re- 
fused to testify because, without the statement 
of the victim to a police officer, or the testimony 
of the officer who purportedly took the state- 
ment, the appellate court was unable to con- 
clude that defendant was prejudiced. Lawson v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 186 (Tenn. Crim. App. Mar. 26, 2019). 
Evidence did not preponderate against the 
post-conviction court’s finding that petitioner’s 
claims of insufficient communication were 
without merit because trial counsel docu- 
mented nine different times that he met with 
petitioner either in person or via video confer- 
ence; additionally, the record contained four 
letters sent by trial counsel to petitioner in 
order to keep him apprised of the status of his 
case. Wi v. State, — S.W.38d —, 2019 Tenn. 
Crim. App. LEXIS 229 (Tenn. Crim. App. Apr. 
10, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 257 (Tenn. June 19, 2019). 
Evidence did not preponderate against the 
post-conviction court’s finding that petitioner’s 
claims of insufficient communication were 
without merit because trial counsel informed 
petitioner that he “may” face the death penalty, 
but at the post-conviction hearing, trial counsel 
carefully explained that he used the word 
“may” rather than “would”; it is not deficient 
performance when an attorney is not informed 
of and thus does not dispel a client’s assump- 
tions. Wi v. State, — S.W.38d —, 2019 Tenn. 
Crim. App. LEXIS 229 (Tenn. Crim. App. Apr. 
10, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 257 (Tenn. June 19, 2019). 
Inmate was not entitled to post-conviction 
relief based on ineffective assistance of counsel, 
due to counsel’s alleged failure to pursue incon- 
sistencies in a victim’s testimony, because the 
inmate did not establish by clear and convinc- 
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ing evidence either counsel’s deficient perfor- 
mance or prejudice, as counsel explained coun- 
sel did not pursue a certain line of questioning 
attacking the victim’s credibility or make an 
offer of proof since (1) counsel did not think 
there was a good-faith basis for such question- 
ing, (2) counsel had no proof to offer that would 
have helped the defense, (3) counsel did not 
question the victim about the victim’s failure to 
appear at a trial setting due to not knowing 
why the victim did not appear, and (4) counsel 
did not want to pursue a line of questioning 
that could have harmed the defense. Morgan v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 284 (Tenn. Crim. App. Apr. 30, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because the trial court considered the ad- 
mitted statement of a prior bad act to be pro- 
bative of defendant’s acting knowingly in 
selling the two morphine pills to the confiden- 
tial informant; and the trial court weighed the 
probative value and the prejudicial effect of the 
statement. Sizemore v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 318 (Tenn. Crim. 
App. May 20, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because any error resulting from counsel’s 
failing to request a jury instruction limiting the 
use of defendant’s statement of a prior bad act 
was harmless in light of the substantial evi- 
dence of defendant’s guilt as the jury heard 
testimony that a confidential informant (CI) 
contacted defendant and arranged to purchase 
some pills, and that defendant sold two mor- 
phine pills to the CI; and the jury heard an 
audio recording of the transaction. Sizemore v. 
State, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 318 (Tenn. Crim. App. May 20, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as the appellate court did 
not need to determine whether counsel per- 
formed deficiently by failing to include the 
issue of the lack of a limiting instruction re- 
garding the use of defendant’s statement of a 
prior bad act in a motion for new trial because 
defendant had failed to show that he was preju- 
diced by the lack of a limiting instruction, and, 
therefore, had failed to establish prejudice on 
the current claim. Sizemore v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 318 (Tenn. 
Crim. App. May 20, 2019). 

Inmate was not entitled to post-conviction 
relief due to counsel’s ineffective assistance 
because (1) counsel rejected the theory that a 
vehicle collision, rather than the inmate’s acts, 
caused a victim’s injuries after thoroughly in- 
vestigating that theory and reasonably con- 
cluding the evidence did not support the theory, 
in favor of pursuing the victim’s letter stating 
the inmate did not assault the victim, and (2) 
counsel’s failure to include two issues in a new 
trial motion or on appeal was not prejudicial, as 
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neither alleged error affected the trial’s out- 
come, since a limiting instruction was given 
regarding testimony that the inmate previously 
assaulted the victim, and a detective’s one 
general statement about abuse victims’ behav- 
ior was not prejudicial given the strength of the 
State’s case. Baxter v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 362 (Tenn. Crim. App. 
June 25, 2019). 

Petition for post-conviction relief was prop- 
erly denied as defendant’s trial counsel was not 
ineffective because, although counsel did not 
file a motion for discovery, he received all of the 
discovery materials and reviewed those mate- 
rials with defendant; he adequately communi- 
cated with defendant in preparation for trial; 
there was no legal basis to move for suppres- 
sion of defendant’s statement; and, although 
defendant testified that he had been shot in the 
head only days before providing a statement, he 
presented no evidence detailing the severity of 
his injury, the character of the medication pre- 
scribed to him, or the potential effect of either 
the injury or the medication on his ability to 
provide a voluntary statement to the police. 
Minor v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 388 (Tenn. Crim. App. July 3, 
2019). 

Trial court properly denied post-conviction 
relief because the inmate failed to carry his 
burden to prove by clear and convincing evi- 
dence sufficient facts to support his claim that 
trial counsel’s representation was deficient. 
The inmate did not present any evidence at the 
post-conviction hearing to support such a con- 
clusion and the inmate’s claim that the post- 
conviction court erred by granting the State’s 
motion to dismiss without making findings of 
fact was simply without merit. McAllister v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 409 (Tenn. Crim. App. July 12, 2019). 

Inmate was not entitled to postconviction 
relief based on his claims of ineffective assis- 
tance of counsel because some claims were 
waived, the inmate could not show counsel was 
ineffective for failing to call certain witnesses 
after he failed to present the witnesses at the 
postconviction hearing, and the outcome of the 
trial would not have been different had counsel 
sought to sever the inmate’s trial from that of 
codefendant. Starner v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 497 (Tenn. Crim. 
App. Aug. 16, 2019). 

Circuit court properly denied defendant’s pe- 
tition for post-conviction relief because he 
failed to establish that he received ineffective 
assistance of counsel inasmuch as trial counsel 
relied on a behavioral health services’ conclu- 
sion that defendant was competent to stand 
trial and able to appreciate the wrongfulness of 
his actions, trial counsel testified that his per- 
sonal interactions with defendant led him to 
believe defendant was competent for trial, and 
defendant did not present any proof, other than 
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his own testimony, to establish that further 
expert evaluation would have assisted his case 
at trial. Webb v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 517 (Tenn. Crim. App. Aug. 
23, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 32 (Tenn. Jan. 16, 2020). 
Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective as counsel explained the concept 
of criminal responsibility to defendant; and 
defendant rejected the State’s offer of a plea 
agreement, stating that if he was going to jail, 
a jury or the judge would give him that sen- 
tence. Wilson v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 572 (Tenn. Crim. App. Sept. 
17, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 118 (Tenn. Feb. 20, 2020). 
Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective as counsel was not intoxicated or 
impaired to the extent that he could not per- 
form his duties as counsel while meeting with 
defendant or otherwise in preparing for his 
defense. Wilson v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 572 (Tenn. Crim. App. 
Sept. 17, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 118 (Tenn. Feb. 20, 2020). 
Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for not seeking to exclude his 
prior aggravated robbery conviction as defen- 
dant had already decided not to testify when 
trial counsel and the prosecutor learned that 
the conviction was for aggravated robbery and 
not aggravated burglary; and defendant’s deci- 
sion not to testify was due to defendant’s crimi- 
nal history, which included several other felony 
convictions. Wilson v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 572 (Tenn. Crim. App. 
Sept. 17, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 118 (Tenn. Feb. 20, 2020). 
Petitioner failed to prove that counsel’s per- 
formance was deficient and thus he was not 
entitled to post-conviction relief; counsel com- 
municated plea offers to petitioner and was 
justified in believing he rejected them. Al- 
though petitioner testified that he thought he 
had accepted a plea offer for a sentence of four 
years and one month, the record supported at 
most that he might have desired an offer in- 
volving that sentence, and the evidence showed 
that the State never formally extended a four- 
year offer. Torres v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 635 (Tenn. Crim. App. 
Oct. 9, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 89 (Tenn. Feb. 20, 2020). 
Petitioner was not entitled to post conviction 
relief, as he failed to show that counsel falsely 
threatened that he could be sentenced to death 
if he proceeded to trial and that this threat 
induced him to plead guilty; ineffective assis- 
tance was not shown. Simmons v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 735 
(Tenn. Crim. App. Nov. 14, 2019). 


40-30-103 


Defendant failed to prove that trial counsel 
was ineffective because, although counsel was 
deficient in certain ways—the failure to seek an 
investigator based upon counsel’s misunder- 
standing of the law and the erroneous conclu- 
sions that certain evidence was irrelevant— 
such deficiencies did not result in prejudice to 
defendant in light of the strong evidence sup- 
porting defendant’s guilt. Further, defendant 
failed to show ineffective assistance due: to 
counsel’s not calling witnesses, not filing pre- 
trial motions, and not objecting at trial. Thomp- 
son v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 754 (Tenn. Crim. App. Nov. 25, 
2019). 

Petitioner had not identified a reason why 
the post-conviction court erred in concluding 
that the evidence fell under a hearsay excep- 
tion and the court declined to speculate; the 
post-conviction court did not err in determining 
that petitioner failed to prove his ineffective 
assistance claim and he was not entitled to 
relief. Anglin v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 790 (Tenn. Crim. App. Dec. 
19, 2019). 

Record supported the post-conviction court’s 
determination tha counsel made an informed, 
tactical decision to agree to a change of venue, 
and petitioner was not entitled to relief; after a 
mistrial occurred due to a friendship between a 
court officer and a juror and after consideration 
of several factors that counsel thought might 
affect the likelihood of petitioner’s receiving a 
fair trial in Hickman County, counsel consented 
to a change of venue to Williamson County. 
Anglin v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 790 (Tenn. Crim. App. Dec. 19, 
2019). 

Record supported the post-conviction court’s 
determination that petitioner failed to show 
that his attorneys performed deficiently in ad- 
vising him not to testify; their advice was based 
on their concerns about his testimony adversely 
affecting the jury, plus he did not testify at the 
post-conviction hearing. Without knowing how 
he might have testified, the post-conviction 
court had no basis from which to conclude that 
he suffered prejudice from following his attor- 
neys’ advice and he was not entitled to post- 
conviction relief. Anglin v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 790 (Tenn. Crim. 
App. Dec. 19, 2019). 

Petitioner failed to show that his attorneys 
performed deficiently in failing to call a wit- 
ness, and in view of the evidence regarding the 
witness’s potential damaging testimony, peti- 
tioner failed to show prejudice; the post-convic- 
tion court did not err in concluding that he 
failed to prove his ineffective assistance claim 
and he was properly denied post-conviction 
relief. Anglin v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 790 (Tenn. Crim. App. Dec. 
19, 2019). 
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By using a cell phone, defendant willingly 
exposed identifying information to defendant’s 
wireless provider, thereby assuming the risk 
that this information might be revealed to the 
government and rendering defendant’s expec- 
tation of privacy in this information unreason- 
able. Thus, trial counsel’s decision not to file a 
non-meritorious motion to suppress the cell 
phone records allegedly linking defendant to 
charged crimes that were obtained in a war- 
rantless seizure was not deficient performance. 
Howell v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 798 (Tenn. Crim. App. Dec. 19, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 399 (Tenn. June 3, 2020). 

Post-conviction relief court properly denied 
defendant’s petition for relief because his trial 
counsel met and discussed with him both the 
factual and legal circumstances surrounding 
the case, trial counsel testified that she and the 
prosecutor came to an agreement that defen- 
dant would waive the preliminary hearing in 
exchange for a reduced bond, and defendant 
failed to establish a reasonable probability that 
had trial counsel included a Miranda argument 
within the motion to suppress, it would have 
been successful and that he would not have 
entered a guilty plea. Younger v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 795 
(Tenn. Crim. App. Dec. 19, 2019). 

Although defendant argued that defendant 
received ineffective assistance of counsel due to 
counsel’s failure to file a motion to suppress the 
warrantless seizure of cell phone records alleg- 
edly linking defendant to charged crimes in 
violation of defendant’s constitutional rights, 
the lack of any evidence suggesting that defen- 
dant, who pleaded guilty, would have taken 
defendant’s case to trial had the desired motion 
been filed prevented defendant from establish- 
ing the prejudice prong of defendant’s claim of 
ineffective assistance of counsel. Howell v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 798 (Tenn. Crim. App. Dec. 19, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
399 (Tenn. June 3, 2020). 

Defendant failed to prove that trial counsel 
provided ineffective assistance by failing to 
present a cohesive defense theory, investigate, 
interview defendant and witnesses, explain the 
sufficiency of the evidence, and advise defen- 
dant of the right to testify. Although counsel 
was deficient failing to object to the trial court’s 
ex parte communication with the jury during 
deliberations and by failing to request that the 
jury be brought in for supplemental instruc- 
tions, defendant did not prove that the issue 
would have been successful on appeal. Adams v. 
State, — S.W3d —, 2019 Tenn. Crim. App. 
LEXIS 791 (Tenn. Crim. App. Dec. 20, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
218 (Tenn. Apr. 15, 2020). 

In a case in which, on the day of trial, counsel 
was presented with the State’s proposition that 
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the defense either stipulate to evidence of pre- 
vious unindicted controlled buys or the State 
would seek dismissal of the case and re-indict 
defendant with additional charges, defendant’s 
petition for post-conviction relief was properly 
denied as counsel was not ineffective in how she 
responded to and addressed the State’s pro- 
posal, dismissal, and new indictment because, 
after the new indictment, counsel filed a motion 
to dismiss the new indictment, but the trial 
court denied the motion; and counsel was not 
responsible for the actions of the prosecutors. 
Gossett v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 806 (Tenn. Crim. App. Dec. 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 183 (Tenn. Apr. 17, 2020). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel based 
on trial counsel’s failure to adequately commu- 
nicate with him was properly denied because 
counsel provided discovery to defendant, and 
he met with him and reviewed it; counsel 
disagreed that he and defendant mainly dis- 
cussed the plea offers and not the facts of the 
case; he specifically remembered discussing de- 
fendant’s rights with him; counsel said that he 
explained to the best of his ability the potential 
sentence that defendant faced if he went to trial 
versus the plea offers; and, at the post-convic- 
tion hearing, defendant admitted that he un- 
derstood that he could face more time if he went 
to trial rather than accepting the plea offer. 
Jackson v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 808 (Tenn. Crim. App. Dec. 
30, 2019). 

Counsel effectively cross-examined each of 
the witnesses, and while petitioner complained 
that counsel should have asked the witnesses 
more questions regarding discrepancies or in- 
consistencies, he had not shown that counsel’s 
performance fell below a reasonable standard 
and prejudice was not shown; therefore, he was 
not entitled to post-conviction relief on his 
claim of ineffective assistance of counsel. Win- 
ters v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 7 (Tenn. Crim. App. Jan. 9, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
383 (Tenn. June 4, 2020). 

Petitioner did not question counsel about his 
decision not to object during the post-conviction 
proceedings, which could have been a strategic 
one, plus he waived the issue by failing to 
include the appropriate references to the re- 
cord; he was not entitled to post-conviction 
relief. Winters v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 7 (Tenn. Crim. App. 
Jan. 9, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 383 (Tenn. June 4, 2020). 

It was unclear whether petitioner’s defense 
would have benefited from the testimony of the 
medical professionals because they were not 
presented at the evidentiary hearing, and thus 
he failed to present any proof that the medical 
record offered any information different than 
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that which was already addressed with the 
victim at trial or that trial counsels’ failure to 
call the professionals at trial was deficient and 
prejudicial, and he was not entitled to relief on 
this claim. Grimes v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 23 (Tenn. Crim. App. 
Jan. 16, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 439 (Tenn. Aug. 5, 2020). 

Petitioner failed to present any witnesses or 
photos of the crime scene to show that the 
evidence would have assisted in his defense, 
and he was not entitled to relief on this issue 
due to his failure to present any evidence of 
prejudice by alleged deficient performance. 
Grimes v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 23 (Tenn. Crim. App. Jan. 16, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 489 (Tenn. Aug. 5, 2020). 

Petitioner failed to show that his trial coun- 
sels failed to obtain and/or communicate a 
negotiated plea agreement that he would ac- 
cept; he was adamant about going to trial from 
the beginning and he was made aware of an 
offer by the State but ultimately refused it. 
Petitioner had also failed to present any wit- 
ness to show that he would have been given the 
option to plead guilty and continue his service 
in the military and he was not entitled to 
post-conviction relief. Grimes v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 23 
(Tenn. Crim. App. Jan. 16, 2020), appeal de- 
nied, — S.W.38d —, 2020 Tenn. LEXIS 439 
(Tenn. Aug. 5, 2020). 

Petitioner failed to show with clear and con- 
vincing evidence that his trial counsels’ failure 
to file pretrial motions preventing the State 
from introducing evidence of prior bad acts was 
prejudicial; he failed to conduct a Tenn. R. Evid. 
404(b) hearing within his evidentiary hearing 
to prove deficient performance or prejudice, and 
thus he was not entitled to post-conviction 
relief. Grimes v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 23 (Tenn. Crim. App. Jan. 
16, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 439 (Tenn. Aug. 5, 2020). 

Petitioner was not entitled to post-conviction 
relief on his claim of ineffective assistance of 
counsel; the post-conviction court properly de- 
termined that a personal visit to the parking lot 
of the apartments where the drug transaction 
took place would not have yielded additional 
evidence. Blackman v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 47 (Tenn. Crim. App. 
Jan. 29, 2020). 

Petitioner was not entitled to post-conviction 
relief on his claim of ineffective assistance of 
counsel; given the flaw in the informant’s cred- 
ibility, the post-conviction court properly deter- 
mined that any further impeachment would 
have been duplicative and would not have ad- 
dressed the fact that multiple officers corrobo- 
rated the informant’s testimony, plus petitioner 
failed to present any evidence establishing that 
the informant had any additional criminal his- 
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tory. Blackman v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 47 (Tenn. Crim. App. 
Jan. 29, 2020). 

Counsel’s failure to request a bill of particu- 
lars in a child sex abuse case was not ineffective 
because (1) a victim’s preliminary hearing tes- 
timony narrowed the relevant timeframe as 
much as it could have been, (2) counsel was 
prepared to defend the charges, and (3) nothing 
showed a bill of particulars would have given 
defendant additional assistance. Franklin v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 49 (Tenn. Crim. App. Jan. 30, 2020). 

Counsel’s failure to call a witness was not 
ineffective because (1) counsel was unaware of 
the witness until trial, and (2) the witness 
would not have provided defendant with an 
alibi. Franklin v. State, — S.W.38d —, 2020 
Tenn. Crim. App. LEXIS 49 (Tenn. Crim. App. 
Jan. 30, 2020). 

Counsel’s failure to request a formal election 
of offenses was not ineffective because (1) each 
offense was well defined in preliminary hearing 
testimony and verdict forms, and (2) counsel 
reasonably strategically chose not to seek an 
election as to two virtually identical offenses. 
Franklin v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 49 (Tenn. Crim. App. Jan. 
30, 2020). 

Petitioner failed to demonstrate that counsel 
was deficient in waiving the transfer hearing 
and thus he was not entitled to post-conviction 
relief; counsel testified that the decision to 
waive the hearing was strategic so he was able 
to negotiate a bond, which petitioner wanted. 
Furthermore, petitioner failed to present any 
evidence that he would have been successful in 
preventing his case from being transferred if he 
had had a transfer hearing, and thus he also 
failed to demonstrate that he was prejudiced. 
Perkins v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 100 (Tenn. Crim. App. Feb. 19, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 323 (Tenn. June 3, 2020). 

Defendant was not entitled to a new trial 
because defendant failed to prove that trial 
counsel provided deficient representation ren- 
dering defendant’s pleas involuntary, in that 
counsel met numerous times with defendant 
and conducted extensive pretrial preparations. 
Furthermore, defendant failed to demonstrate 
any prejudice from counsel’s alleged failure to 
develop a defense strategy. Wade v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 132 
(Tenn. Crim. App. Feb. 21, 2020). 

Defendant’s pleas were not rendered involun- 
tary by defendant’s awareness of defendant’s 
potential sentencing exposure and by defen- 
dant having possibly damaged defendant’s 
working relationship with defendant’s counsel 
by threatening to assault counsel. Moreover, 
defendant’s testimony at the plea hearing af- 
firmed that defendant understood the charges, 
had discussed the case and the plea offer with 
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defendant’s attorney, and had voluntarily made 
the decision to plead guilty. Wade v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 132 
(Tenn. Crim. App. Feb. 21, 2020). 

Post-conviction court did not err by citing a 
case for the principle that trial counsel’s deci- 
sions could not be reviewed with the benefit of 
hindsight because the holding in that case was 
consistent with established case law; petitioner 
did not cite any authority, persuasive or bind- 
ing, to support his argument that the post- 
conviction court’s reliance on the case entitled 
him to a new evidentiary hearing. Logan v. 
State, S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 26, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
397 (Tenn. July 20, 2020). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because he 
failed to show that trial counsel’s performance 
was deficient for failure to make a motion for a 
change of venue; trial counsel consulted with 
attorneys experienced in cases involving a 
change of venue, and based on his research and 
the facts of petitioner’s case, he believed that 
petitioner’s risk of conviction could have been 
greater if the case was tried before a more 
conservative jury. Logan v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 139 (Tenn. Crim. 
App. Feb. 26, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 397 (Tenn. July 20, 
2020). 

Petitioner was properly denied post-convic- 
tion relief as he failed to show ineffective assis- 
tance of counsel; counsel established that he 
and petitioner discussed petitioner’s testifying 
prior to trial, petitioner confirmed they dis- 
cussed the issue and he decided not to testify, 
and petitioner offered no testimony calling into 
question the evidence of his guilt. Furthermore, 
counsel pursued a reasonable trial strategy 
that was designed to greatly reduce petitioner’s 
exposure and nothing suggested that he was 
prejudiced by this strategy. Maples v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 144 
(Tenn. Crim. App. Feb. 26, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 451 
(Tenn. July 17, 2020). 

Trial court properly denied defendant’s peti- 
tion for post-conviction relief because he did not 
establish that his counsel was ineffective in 
failing to file a motion to suppress a photograph 
lineup where trial counsel made an informed 
decision not to challenge the lineup because he 
did not believe it was impermissibly suggestive 
and because he did not think the victim would 
be able to identify defendant at the trial, and, 
even if the lineup had been suppressed, other 
evidence existed to identify defendant as a 
participant and as the shooter, including the 
testimony of his accomplices and the mother of 
his children, to whom he had confessed. Faught 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 175 (Tenn. Crim. App. Mar. 9, 2020), 
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appeal dismissed, — S.W.38d —, 2020 Tenn. 
LEXIS 425 (Tenn. July 17, 2020). 

Defendant showed that defendant’s trial 
counsel provided deficient performance be- 
cause, although the chosen defense was mis- 
taken identity, counsel failed to challenge the 
sufficiency of the evidence of defendant’s espe- 
cially aggravated robbery and aggravated rob- 
bery convictions. Furthermore, defendant 
showed that counsel’s deficient performance 
resulted in prejudice because a reasonable 
probability existed that the trial court or the 
appellate court would have acted in defendant’s 
favor if the sufficiency issues had been raised. 
Boatwright v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 178 (Tenn. Crim. App. Mar. 
10, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to move for a new prelimi- 
nary hearing due to an incomplete recording of 
the first hearing because trial counsel stated 
that it would have been the same testimony; 
counsel was familiar with the State’s witnesses 
and prepared to cross-examine them at trial; 
and both witnesses were cross-examined at 
trial about statements they made at the pre- 
liminary hearing. Cartwright v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 239 
(Tenn. Crim. App. Apr. 14, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 430 (Tenn. 
Aug. 7, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to elaborate on the possi- 
bility that the victim’s death resulted from an 
injury to his head received when he was acci- 
dentally dropped on concrete through thorough 
cross-examination of the medical examiner 
(ME) because, although trial counsel did not 
ask the ME about the victim’s being dropped on 
the concrete during his initial cross-examina- 
tion, the ME did discuss the issue based upon 
the questions submitted by the jury; and trial 
counsel, after the question, got the ME to 
concede that such a scenario could in theory be 
more apt to cause a skull fracture than kicking 
or stomping with tennis shoes. Cartwright v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 239 (Tenn. Crim. App. Apr. 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
430 (Tenn. Aug. 7, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to move to re-open the 
proof in order to call co-defendant to the stand 
after he had accepted a plea because trial 
counsel would have been unaware of the exact 
details of co-defendant’s testimony at that 
stage of trial; the defense had already been 
presented to the jury that the victim’s injuries 
might have resulted from his being dropped or 
hitting his head on the concrete, that co-defen- 
dant was involved, and that any such actions 
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were accidental; and co-defendant’s testimony 
at the evidentiary hearing served little to bol- 
ster the theory that the victim was dropped on 
the concrete hard enough to cause his injuries. 
Cartwright v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 239 (Tenn. Crim. App. Apr. 
14, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 430 (Tenn. Aug. 7, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to fulfill a promise made 
during opening statement that the victim was 
on house arrest with supporting proof at trial 
because the trial court’s admonishment to trial 
counsel not to tarry on the issue of the victim’s 
house arrest was made in front of the jury after 
an objection by the State. Cartwright v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 239 
(Tenn. Crim. App. Apr. 14, 2020), appeal denied, 
— §$.W.38d —, 2020 Tenn. LEXIS 480 (Tenn. 
Aug. 7, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to object to the jury in- 
struction because the trial court provided com- 
plete preliminary instructions that it was the 
jury’s job to determine what the facts of the 
case were, and that the jury would apply the 
law that the trial court gave the jury to the 
facts in the case; and nothing in the challenged 
preliminary instruction misstated the constitu- 
tional principle that the jury were the judges of 
the facts and of the law as it applied to the 
facts. Cartwright v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 239 (Tenn. Crim. App. 
Apr. 14, 2020), appeal denied, — S$.W.3d —, 
2020 Tenn. LEXIS 4380 (Tenn. Aug. 7, 2020). 

Without introducing any proof to show that a 
motion to suppress would have been successful, 
petitioner failed to establish that she was 
prejudiced by trial counsel’s failure to file a 
motion to suppress, and petitioner was not 
entitled to post-conviction relief. Smith v. State, 
—§.W.3d —, 2020 Tenn. Crim. App. LEXIS 291 
(Tenn. Crim. App. Apr. 24, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 515 (Tenn. 
Sept. 21, 2020). 

Petitioner failed to show that counsel’s per- 
formance was deficient and thus petitioner was 
not entitled to post-conviction relief; the record 
did not support her claim that counsel failed to 
adequately communicate with her, as counsel 
testified that he met with petitioner four times 
and used her father as an intermediary, meet- 
ing with him on seven or eight occasions, and 
by petitioner’s own admission, counsel in- 
formed her of the State’s plea offer, which she 
rejected. Smith v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 291 (Tenn. Crim. App. 
Apr. 24, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 515 (Tenn. Sept. 21, 2020). 

Petitioner failed to demonstrate that a mo- 
tion to suppress would have been successful if 
filed and therefore failed to prove that counsel 
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was deficient; petitioner testified she was con- 
fined as a result of her convictions, which were 
about 10 years old, but she did not state her 
date of release from confinement or introduce 
evidence to show that more than 10 years had 
elapsed between the date of her release and the 
date of her trial. She was not entitled to post- 
conviction relief. Smith v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 291 (Tenn. Crim. 
App. Apr. 24, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 515 (Tenn. Sept. 21, 
2020). 

Petitioner did not establish that counsel’s 
failure to present a prior arrest report or book- 
ing photo was deficient or that he was preju- 
diced; discrepancies in the victim’s description 
of him were insignificant in light of the proof of 
his guilt at trial, and he was not entitled to 
relief on the issue. Brent v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 295 (Tenn. Crim. 
App. Apr. 24, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 333 (Tenn. July 28, 
2020). 

Despite the issue being waived, the evidence 
also did not preponderate against the post- 
conviction court’s finding that a detective ad- 
vised petitioner of his Miranda rights and thus 
petitioner did not show that a motion to sup- 
press his statement likely would have been 
granted and he was not entitled to relief; peti- 
tioner maintained that his testimony was more 
credible than the detective’s testimony on the 
issue, but questions concerning the credibility 
of the witnesses were to be resolved by the 
post-conviction judge. Brent v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 295 (Tenn. 
Crim. App. Apr. 24, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 333 (Tenn. July 
23, 2020). 

Photo lineup was not unduly suggestive and 
was not subject to suppression, and thus defi- 
cient performance of counsel was not shown 
and petitioner was not entitled to post-convic- 
tion relief; the court did not discern an obvious 
difference in the skin tones of the six individu- 
als pictured and the hairstyles of the men were 
not so grossly dissimilar that a motion to sup- 
press the lineup would have been granted. 
Brent v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 295 (Tenn. Crim. App. Apr. 24, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 333 (Tenn. July 23, 2020). 

In order to determine whether counsel’s fail- 
ure to introduce a photo of petitioner’s wrist 
taken three months after the robbery was defi- 
cient, petitioner should have produced the 
photo at the post-conviction hearing, and be- 
cause he did not, ineffective assistance was not 
shown; the court already held that a witness’s 
testimony was not material to the defense and 
the omission of any scars on the arrest report 
did not affect the outcome of the case, and the 
court would not speculate what a photograph of 
petitioner’s wrist would have shown. Brent v. 


CRIMINAL PROCEDURE 


128 


State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 295 (Tenn. Crim. App. Apr. 24, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
333 (Tenn. July 23, 2020). 

Regardless of whether a statement was hear- 
say or whether counsel’s failure to object was 
deficient, petitioner was not prejudiced by the 
admission of the statement; he was not preju- 
diced by the driver’s statement that he got the 
vehicle from petitioner because petitioner, a 
passenger in the vehicle, admitted to police 
that he had gotten the vehicle from another 
individual, who police discovered was the vic- 
tim. Brent v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 295 (Tenn. Crim. App. Apr. 
24, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 333 (Tenn. July 23, 2020). 

Evidence did not preponderate against the 
post-conviction court’s conclusions that coun- 
sel’s failure to interview a witness and present 
her testimony that petitioner had a different 
hairstyle than what the victim described did 
not affect the outcome of petitioner’s trial, and 
thus he was not entitled to relief; the most 
incriminating proof at trial was not the victim’s 
description of the perpetrator, but rather evi- 
dence that petitioner was apprehended in the 
victim’s stolen vehicle. Brent v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 295 (Tenn. 
Crim. App. Apr. 24, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 333 (Tenn. July 
23, 2020). 

Petitioner failed to establish that he was 
prejudiced by counsel’s failure to investigate 
petitioner’s traffic stop and thus he was not 
entitled to relief; proof that he was given a 
traffic citation while driving the victim’s stolen 
car two days after the robbery would not have 
been beneficial to petitioner, plus he failed to 
present the officer at the post-conviction hear- 
ing and the court would not make an exception 
to the rule that one had to introduce whatever 
evidence he claimed that counsel should have 
introduced at trial. Brent v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 295 (Tenn. Crim. 
App. Apr. 24, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 333 (Tenn. July 28, 
2020). 

Post-conviction court properly denied peti- 
tioner relief because counsel’s failure to object 
to the prosecutor’s improper statements did not 
create a reasonable probability that the result 
of the proceedings would have been different; 
the evidence proving petitioner was in posses- 
sion of 0.5 gram or more of cocaine with the 
intent to deliver in a Drug-Free School Zone 
was overwhelming, and any impropriety in the 
opening statement and closing argument did 
not affect the verdict. Whitehead v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 299 
(Tenn. Crim. App. Apr. 27, 2020), appeal denied, 
— $.W.3d —, 2020 Tenn. LEXIS 460 (Tenn. 
Aug. 7, 2020). 
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Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to conduct a proper inves- 
tigation as he did not show how trial counsel’s 
failure to test the gun for fingerprints, to have 
the blood evidence tested to ensure that it was 
human blood, to hire experts in blood-spatter 
analysis or forensic toxicology, and to investi- 
gate the crime scene fell below an objective 
standard of reasonableness under prevailing 
professional norms. Stitts v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 356 (Tenn. 
Crim. App. May 20, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 578 (Tenn. Sept. 
21, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to ensure juror impartial- 
ity as the trial court instructed the victim’s 
family to turn the domestic abuse support 
shirts they were wearing inside out; and trial 
counsel questioned the jury venire on whether 
they could apply the presumption of innocence 
and reasonable doubt standard, whether they 
knew defendant, the victim, or other jurors, 
whether they had an inherent bias about do- 
mestic abuse, and whether they had a bias 
toward the police and their testimony. Stitts v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 356 (Tenn. Crim. App. May 20, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
578 (Tenn. Sept. 21, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to adequately cross-exam- 
ine the victim as trial counsel’s decision not to 
aggressively cross-examine a sympathetic vic- 
tim about the disability she suffered as a result 
of a shooting was reasonable; the victim’s tes- 
timony that defendant had been stalking her 
and taking violent actions against her was not 
refuted by defendant’s claim that he was dating 
someone else at the time of the offense; and the 
decision of trial counsel to focus the defense 
strategy on more relevant aspects of the case 
was reasoned and strategic, and therefore not 
deficient. Stitts v. State, — S.W.38d —, 2020 
Tenn. Crim. App. LEXIS 356 (Tenn. Crim. App. 
May 20, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 578 (Tenn. Sept. 21, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to object to improper wit- 
ness testimony as an agent’s statement that it 
was impossible to collect fingerprints and DNA 
from the same source was not shown to be 
incorrect; and the 9-1-1 operator acted as the 
keeper of the records at trial, and her testimony 
was admitted to authenticate the veracity of 
the recording. Stitts v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 356 (Tenn. Crim. App. 
May 20, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 578 (Tenn. Sept. 21, 2020). 
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Petitioner did not receive ineffective assis- 
tance; counsel sought to exclude the firearm by 
claiming the officers lacked reasonable suspi- 
cion to initiate the stop, and counsel litigated 
the issue of whether the “be on the lookout” had 
expired before the stop and before the firearm 
was seen. The trial court credited the investi- 
gating officers’ testimony that they did not 
receive notice the BOLO was canceled until 
after the stop was initiated, and petitioner was 
not entitled to post-conviction relief. Theus v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 391 (Tenn. Crim. App. June 5, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied as defendant was not 
prejudiced by any alleged deficiency in trial 
counsel’s failure to challenge the use of his 
juvenile record in sentencing defendant or in 
appellate counsel’s failure to raise the issue on 
appeal because there were several other refer- 
ences to defendant’s criminal history during 
the sentencing hearing that were separate from 
the juvenile offenses, which would have been 
sufficient to establish a sentence enhancement. 
Dickerson v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 398 (Tenn. Crim. App. June 
9, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 483 (Tenn. Sept. 21, 2020). 

In denying defendant’s petition for post-con- 
viction relief, because especially aggravated 
robbery had to involve a theft, be accomplished 
with a deadly weapon, and result in serious 
bodily injury to the victim, but second-degree 
murder involved the intent to kill someone, 
separate convictions for especially aggravated 
robbery and attempted second-degree murder 
did not violate principles of double jeopardy, 
and trial counsel’s failure to seek merger or 
appellate counsel’s failure to argue such as 
error on appeal did not constitute deficient 
performance. Dickerson v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 398 (Tenn. Crim. 
App. June 9, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 483 (Tenn. Sept. 21, 2020). 

Defendant was not entitled to relief on a 
claim of ineffective assistance of counsel be- 
cause defendant could not prove that defendant 
was prejudiced by trial counsel’s representation 
in that, even if a motion to suppress evidence 
found in defendant's apartment had been 
granted, there was sufficient evidence to sup- 
port defendant’s aggravated domestic assault 
by reckless conduct conviction as defendant 
testified that defendant hit the victim with a 
metal broomstick, while the victim testified 
that defendant beat the victim with a heavy 
metal rod. Parker v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 406 (Tenn. Crim. App. 
June 11, 2020). 

Petitioner’s ineffective assistance claim 
failed and he was not entitled to post-conviction 
relief; while counsel’s decision to call an officer 
was unsuccessful, it was a tactical decision, 
plus the evidence introduced through the officer 
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had already been introduced and the State had 
evidence that petitioner was in possession of 
guns that matched those used in the shooting. 
Thus, the outcome of his trial would not have 
been different even had counsel not called the 
officer as a witness. Lagrone v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 426 (Tenn. 
Crim. App. June 19, 2020). 

Defendant failed to prove that counsel in 
defendant’s trial for rape of a child was ineffec- 
tive for failing to file a pre-trial motion in 
limine, failing to object when the State of Ten- 
nessee asked the victim about other times 
when defendant forced the victim to perform 
sexual acts, asking a witness about defendant’s 
character for truthfulness, failing to object 
when the State asked the victim about counsel- 
ing and medication, and failing to argue that 
defendant was to be permitted to introduce 
evidence of the victim’s prior sexual behavior. 
Bailey v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 429 (Tenn. Crim. App. June 19, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 549 (Tenn. Sept. 21, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel did 
not perform deficiently because counsel testi- 
fied that he chose to argue for the exclusion of 
the victim’s statement on the ground that the 
victim did not believe his death was imminent 
as he determined that to be the strongest 
argument for exclusion; and that counsel chose 
not to call alibi witnesses out of concern that 
the alibi was contradicted by eyewitnesses and 
that the jury would not find the witnesses 
credible as they were all family members. 
Thompson v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 457 (Tenn. Crim. App. June 
30, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 532 (Tenn. Oct. 9, 2020). 

Defendant was not entitled to post-conviction 
relief for ineffective assistance of counsel, due 
to counsel’s failure to call certain witnesses at 
trial, because (1) counsel made a strategic de- 
cision not to call a witness defendant claimed 
would have supported voluntary manslaughter 
instead of the second degree murder of which 
defendant was convicted after interviewing the 
witness and concluding the witness’s testimony 
would have painted defendant as an aggressor, 
and (2) defendant did not show what other 
witnesses counsel did not call would have said. 
Lopez v. State, — $.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 459 (Tenn. Crim. App. July 2, 
2020). 

Inmate was not entitled to post-conviction 
relief based on ineffective assistance when the 
inmate thought a law enforcement officer guar- 
anteed the inmate probation in exchange for 
the inmate’s assistance, and counsel did not 
ensure the inmate understood a plea agree- 
ment, because (1) the inmate understood a 
guilty plea and the plea’s consequences; includ- 
ing a lack of guaranteed probation, and (2) 
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counsel credibly testified the plea agreement 
did not guarantee a sentence, and counsel said 
counsel advised the inmate the inmate faced 
mandatory incarceration and was unlikely to 
be immediately released thereafter. Cole v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 486 (Tenn. Crim. App. July 16, 2020). 

In an aggravated sexual battery case, trial 
counsel was not ineffective for failing to inves- 
tigate or call two witnesses because the testi- 
mony of the witnesses at the post-conviction 
hearing only had bearing on defendant’s gen- 
eral character and on his back injury; at trial, 
defendant’s mother, sister, and wife gave simi- 
lar testimony about his character and injury; 
the witnesses actually presented at trial were 
able to give more detailed testimony and also 
had testimony that was relevant to defendant’s 
relationship with the child victim; and there 
was no reasonable probability that, had the 
omitted witnesses been presented at trial, the 
result of the proceeding would have been differ- 
ent. Davis v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 512 (Tenn. Crim. App. July 
27, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 537 (Tenn. Oct. 7, 2020). 

In an aggravated sexual battery case, trial 
counsel was not ineffective for failing to present 
evidence of defendant’s erectile dysfunction be- 
cause counsel testified that she felt it was 
strategically necessary to present proof that 
defendant was sexually active with the victim’s 
mother as she felt that the defense needed to 
provide an explanation for the child victim’s 
sexual knowledge as an alternative to the ex- 
planation that she gained the knowledge 
through abuse by defendant; and the evidence 
would have been in conflict with defendant’s 
own testimony. Davis v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 512 (Tenn. Crim. 
App. July 27, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 537 (Tenn. Oct. 7, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective in failing to keep defendant’s mental 
health expert in the courtroom to observe his 
testimony and that of the State’s rebuttal ex- 
pert witness as defendant’s family would have 
incurred an additional charge for the expert’s 
continued presence in the courtroom; and coun- 
sel consulted with the expert ahead of time 
about his cross-examination of the State’s ex- 
pert based on her anticipated testimony. Halli- 
burton v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 554 (Tenn. Crim. App. Aug. 18, 
2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective in allowing for the relationship be- 
tween defendant and counsel to deteriorate 
resulting in poor communication because coun- 
sel testified that, despite his difficulties with 
defendant, he did not believe that communica- 
tion between them had completely broken down 
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and they were able to develop a strategy for 
trial; and counsel presented the defense that 
defendant chose to present. Halliburton v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 554 (Tenn. Crim. App. Aug. 13, 2020). 

Denial of post-conviction relief was appropri- 
ate because defendant failed to demonstrate 
deficiency or prejudice with regard to defen- 
dant’s claims of ineffective assistance of counsel 
as defendant failed to establish a reasonable 
probability that the outcome of the proceeding 
would have changed if defendant’s trial counsel 
had performed the acts which defendant 
claimed were necessary for counsel to have 
performed. Davis v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 576 (Tenn. Crim. App. 
Aug. 25, 2020). 

Defendant was not entitled to post-conviction 
relief because counsel’s testimony established 
that upon learning that counsel had a conflict of 
interests related to two of defendant’s four 
cases, counsel notified defendant of the conflict 
and told defendant that counsel could not rep- 
resent defendant in those cases. When defen- 
dant opted to retain a second counsel for the 
cases in which counsel could not represent 
defendant, counsel was not involved with those 
cases and did not participate in the plea nego- 
tiations involving all four cases. Currie v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 611 
(Tenn. Crim. App. Sept. 17, 2020). 

Defendant was not entitled to postconviction 
relief because defendant failed to prove that 
counsel at the suppression hearing was ineffec- 
tive for failing to put on evidence concerning 
defendant’s alleged intoxication when making 
statements to the police; that counsels at trial 
were ineffective for failing to communicate with 
defendant, review the suppression hearing 
transcript, and present a cohesive theory of 
defense; and that appellate counsel was ineffec- 
tive for failing to include a transcript from the 
suppression hearing in the record. Buford v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 630 (Tenn. Crim. App. Sept. 24, 2020). 

Defendant failed to prove that defendant’s 
trial counsel was ineffective for failing to pres- 
ent witnesses and evidence in defendant’s favor 
as counsel testified that counsel interviewed 
proposed witnesses, but did not believe that 
they could provide a solid alibi, and defendant 
did not establish prejudice in that defendant 
failed to present the witnesses at a post-convic- 
tion hearing. Defendant also failed to show how 
counsel was deficient in failing to present de- 
fendant’s employment records and how defen- 
dant was prejudiced by this decision. Alvarado 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 638 (Tenn. Crim. App. Sept. 25, 2020). 

Although defendant claimed that defendant’s 
trial counsel denied defendant of defendant’s 
fundamental right to testify, defendant failed to 
prove that counsel’s performance as to this 
issue was deficient or prejudicial because, al- 
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though counsel encouraged defendant not to 
testify, it was ultimately defendant’s decision to 
voluntarily and personally waive the right to 
testify. Alvarado v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 638 (Tenn. Crim. App. 
Sept. 25, 2020). 

Trial counsel was not ineffective because, 
during the guilty plea colloquy, counsel advised 
the court that he would be recommending de- 
fendant for placement at a special needs facil- 
ity, and the trial court noted the recommenda- 
tion on the judgment form; and counsel testified 
at the post-conviction hearing that he neither 
misled defendant into believing nor guaranteed 
to defendant that he would serve his sentence 
at the special needs facility. Aldridge v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 648 
(Tenn. Crim. App. Sept. 29, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective in failing to file a motion to suppress 
because nothing in the letters from defendant’s 
cellmate indicated that he was being directed to 
act or compensated for eliciting information 
from defendant; and the appellate court had all 
the existing evidence pertinent to any agree- 
ment made by the government, acting through 
a detective, with the cellmate when it con- 
cluded that the cellmate was not a State agent. 
Frelix v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 653 (Tenn. Crim. App. Oct. 5, 
2020). 

Defendant failed to prove that defendant 
received ineffective assistance of counsel re- 
garding defendant’s guilty plea because defen- 
dant failed to show that counsel was deficient 
in failing to properly investigate the case, was 
deficient as to discovery, was deficient in not 
meeting with defendant at the jail, was defi- 
cient in failing to adequately meet with defen- 
dant, and was deficient in advising defendant 
as to sentencing. Furthermore, defendant 
failed to prove that the guilty plea was unknow- 
ingly or involuntarily entered because of coun- 
sel. Mitchell v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 682 (Tenn. Crim. App. Oct. 
16, 2020). 

Defendant was not entitled to post-conviction 
relief because any error by trial counsel in 
failing to object to the testimony of a witness, 
who was responsible for monitoring inmate 
phone calls for the sheriff's office, regarding the 
recordings of defendant’s phone calls from jail 
on the ground that the State of Tennessee had 
not qualified the witness as an expert in voice 
recognition was harmless as defendant readily 
admitted under cross-examination at trial that 
it was defendant’s voice on the calls. Harris v. 
State, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 683 (Tenn. Crim. App. Oct. 16, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant did not prove that trial 
counsel was ineffective by not calling witness 
as defendant failed to present the proposed 
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witnesses or a mental health expert at the 
post-conviction hearing. Defendant also failed 
to establish that trial counsel was ineffective in 
failing to present a mental health defense as 
there was no proof at the post-conviction hear- 
ing to establish if or how defendant’s diagnosis 
of generalized anxiety disorder impacted the 
offense. Harris v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 683 (Tenn. Crim. App. 
Oct. 16, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove result- 
ing prejudice from defendant’s ineffective assis- 
tance of counsel claims based on trial counsel 
failing to subpoena alibi witnesses to testify, 
failing to present video evidence to show that 
defendant was not at the scene of the crime, 
and failing to challenge an allegedly biased 
juror. Defendant failed to show prejudice as 
defendant did not present the alibi witnesses to 
testify, show the video evidence, or call the juror 
at the evidentiary hearing. Lee v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 706 
(Tenn. Crim. App. Oct. 30, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defense counsel did not allow defendant to 
effectively participate in defendant’s own de- 
fense. Furthermore, counsel was not ineffective 
for failing to file a motion to sever the child 
neglect, aggravated child abuse, and felony 
murder counts against defendant for separate 
trials because the cases were mandatorily 
joined as the incidents were part of a single 
continuing episode of multiple abuse of the 
victim over the course of days. Demeza v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 707 
(Tenn. Crim. App. Oct: 30, 2020). 

Petition for post-conviction relief was prop- 
erly denied as trial counsel was not ineffective 
because defendant failed to present the testi- 
mony of a medical expert or the medical records 
that he claimed would have benefited his de- 
fense; he failed to show what additional evi- 
dence counsel could have discovered with fur- 
ther investigation; he failed to establish his 
claim that counsel did not properly investigate 
or call a witness as he did not present the 
witness or evidence to the post-conviction court; 
the post-conviction court accredited trial coun- 
sel’s testimony that he was prepared for trial 
and that the decision to not call certain wit- 
nesses was strategic; and counsel made no 
guarantees to defendant as to the outcome of 
his case. Hernandez v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 760 (Tenn. Crim. App. 
Nov. 30, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to file a motion to sup- 
press the jail calls with his mother because, 
while counsel did not file a motion to suppress 
the calls, he filed a motion in limine to exclude 
the portions of the calls during which defen- 
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dant made reference to what he said in the 
police interrogation that had been suppressed 
pursuant to an earlier suppression motion filed 
by initial counsel; and he failed to prove that a 
motion to suppress would have been granted. 
Griffin v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 762 (Tenn. Crim. App. Nov. 30, 
2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to file a motion to continue 
to have more time to consider and research the 
issue of the jail calls because he did not dem- 
onstrate that a motion to continue would have 
been granted; he did not show or allege in his 
brief how a continuance or additional research 
would have changed the outcome of his case; 
and the post-conviction court accredited trial 
counsel’s testimony that he was prepared for 
trial. Griffin v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 762 (Tenn. Crim. App. Nov. 
30, 2020). 

Petitioner failed to show ineffective assis- 
tance of counsel for failure to request merging 
his convictions and thus he was not entitled to 
postconviction relief; because petitioner’s sen- 
tences were already running concurrently, 
merging the convictions did not affect the 
length of his sentence, plus the appropriate 
remedy for a double jeopardy violation would be 
merger of the convictions, which the postcon- 
viction court already granted. Jones v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 767 
(Tenn. Crim. App. Nov. 30, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defense counsel provided ineffective assistance 
by failing to present witnesses to support a heat 
of passion defense and by failing to communi- 
cate defendant’s acceptance of an alleged plea 
offer to the State of Tennessee. Maraschiello v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 780 (Tenn. Crim. App. Dec. 4, 2020). 

Defendant failed to establish that defen- 
dant’s trial counsel provided ineffective assis- 
tance of counsel or that defendant’s guilty plea 
was involuntarily and unknowingly entered as 
a result. The post-conviction court accredited 
trial counsel’s testimony and found that coun- 
sel adequately investigated defendant’s case 
and prepared for defendant trial and that de- 
fendant understood the consequences of enter- 
ing a guilty plea and that defendant did so in 
defendant’s best interest. Hunter v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 799 
(Tenn. Crim. App. Dec. 17, 2020). 

Defendant failed to prove that trial counsel 
was ineffective for not filing a recusal motion, 
for the manner in which counsel handled mo- 
tions and hearings to suppress, for the failure 
to move to sever the aggravated sexual battery 
and especially aggravated sexual exploitation 
of a minor offenses for trial, for the failure to 
challenge the State of Tennessee’s election of 
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offenses, for the failure to argue that the State 
did not establish venue, and for the failure to 
raise amendment of the indictment as an issue 
in a motion for new trial. Wilson v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 806 
(Tenn. Crim. App. Dec. 22, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
appellate counsel was ineffective in that appel- 
late counsel explained that counsel chose to 
raise the issues which counsel believed had the 
best chance of success on appeal and that 
counsel did not raise suppression issues or lack 
of the suppression hearing transcripts as coun- 
sel did not believe that those issues stood any 
chance of success. Wilson v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 806 (Tenn. Crim. 
App. Dec. 22, 2020). 

Post-conviction court found no evidence of 
prosecutorial misconduct and that trial counsel 
was not deficient for failing to challenge any 
alleged prosecutorial misconduct; the record 
did not preponderate against this finding and 
petitioner was not entitled to relief. McK- 
aughan v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 21 (Tenn. Crim. App. Jan. 18, 
2021). 

Petitioner was not entitled to post-conviction 
relief based on ineffective assistance of counsel; 
a police officer testified that petitioner’s mother 
gave the officers permission to enter the house 
in which she lived with petitioner, and he did 
not call any witnesses or offer any evidence at 
the post-conviction hearing to show that the 
search was illegal, nor did he show prejudice. 
McKaughan v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 21 (Tenn. Crim. App. Jan. 
13, 2021). 

Petitioner failed to establish that granting 
yet another continuance would have benefitted 
him, and thus he was not entitled to post- 
conviction relief; despite repeated continu- 
ances, he waited until the day before the hear- 
ing to complain about his inability to secure the 
attendance of appellate counsel, an out-of-state 
resident, and while neither petitioner nor post- 
conviction counsel requested that a subpoena 
be issued for appellate counsel, the post-convic- 
tion court correctly stated that it did not have 
the authority to issue such a subpoena. McK- 
aughan v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 21 (Tenn. Crim. App. Jan. 138, 
2021). 

Trial court found that multiple layers of hear- 
say might make petitioner’s potential testi- 
mony inadmissible and trial counsel did not call 
petitioner to make an offer of proof after the 
trial court’s warning, and at the post-conviction 
hearing, petitioner did not specify what his 
offer of proof would have been or explain how 
any exceptions to hearsay applied to make the 
evidence admissible; ineffective assistance was 
not shown and petitioner was not entitled to 
relief. McKaughan v. State, — S.W.3d —, 2021 
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Tenn. Crim. App. LEXIS 21 (Tenn. Crim. App. 
Jan. 18, 2021). 

At the time of the plea hearing, trial counsel’s 
advice was reasonable and based upon the 
evidence available to trial counsel at the time, 
plus petitioner never affirmatively testified 
that he would have accepted the plea offer; 
thus, he was not entitled to postconviction 
relief based on ineffective assistance of counsel. 
McKaughan v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 21 (Tenn. Crim. App. Jan. 
13, 2021). 

Photographs taken during the victim’s foren- 
sic examination were properly used at trial to 
demonstrate why the doctor reached her con- 
clusions regarding the victim’s injuries; counsel 
had filed a motion in limine to exclude the 
photographs and was not deficient, such that 
petitioner was not entitled to post-conviction 
relief. McKaughan v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 21 (Tenn. Crim. App. 
Jan. 13, 2021). 

Post-conviction court found that trial counsel 
was deficient when he failed to sufficiently 
cross-examine a witness, but the court also 
found that other testimony at the post-convic- 
tion hearing was not credible and the witness 
had no motive to coach the victim to make the 
accusations; the post-conviction court properly 
found that petitioner failed to prove that he 
was prejudiced by any alleged deficiency and 
thus was not entitled to post-conviction relief. 
McKaughan v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 21 (Tenn. Crim. App. Jan. 
13, 2021). 

Victim testified that the kissing occurred 
prior to the date of the aggravated sexual 
battery as stated in the indictment, and State 
repeatedly mentioned the date of the offense 
and emphasized that the charges related to the 
allegations of fondling the victim underneath 
the blanket, such that no election of offenses 
was necessary; thus, counsel was not deficient 
for failing to ask for an election and petitioner 
was not entitled to post-conviction relief. McK- 
aughan v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 21 (Tenn. Crim. App. Jan. 13, 
2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to to show that 
trial counsel was in any way deficient in coun- 
sel’s performance or that defendant was preju- 
diced as the result of any alleged deficiency on 
the part of counsel. Furthermore, trial counsel’s 
testimony, which was implicitly accredited by 
the post-conviction court, established that 
counsel reviewed discovery, investigated and 
discussed the case with defendant, and made 
well-informed strategic decisions about wit- 
nesses and trial strategy. Watkins v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 32 
(Tenn. Crim. App. Jan. 27, 2021). 

Petitioner was not entitled to post-conviction 
relief, given that his claim of ineffective assis- 
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tance failed; counsel asked the trial court to 
instruct the jury that one man was petitioner’s 
accomplice, but the trial court found that the 
jury should make that determination and the 
court affirmed that decision on direct appeal. 
Counsel chose a reasonable strategy that the 
court refused to second-guess. Bland v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 36 
(Tenn. Crim. App. Jan. 29, 2021). 

Petitioner was not entitled to post-conviction 
relief, given that his claim of ineffective assis- 
tance failed; because one witness did not testify 
at the post-conviction hearing, petitioner could 
not show prejudice from counsel’s decision not 
to call the witness, as the court could not 
speculate about whether the witness’s testi- 
mony would have affected the outcome of the 
trial. Bland v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 36 (Tenn. Crim. App. Jan. 
29,2021). 

Petitioner was not entitled to post-conviction 
relief, given that his claim of ineffective assis- 
tance failed; counsel decided not to call one 
witness because he felt the witness would not 
support his defensive theory and the court 
would not second guess counsel’s reasonable 
trial strategy. Bland v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 36 (Tenn. Crim. App. 
Jan. 29, 2021). 

Petition for post-conviction relief was prop- 
erly denied because counsel did not render 
deficient performance for failing to object to the 
use of physical restraints, but, regardless, peti- 
tioner had not proven that any deficiency 
caused him prejudice; counsel argued for ex- 
tremely minimal restraints and took efforts to 
conceal the restraints from the jury, and coun- 
sel discussed the issue with petitioner and 
recalled that he never voiced a disagreement to 
her about the use of ankle restraints. Way v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 53 (Tenn. Crim. App. Feb. 11, 2021). 

Petition for post-conviction relief was prop- 
erly denied because counsel did not render 
deficient performance for failing to call excul- 
patory witnesses; counsel made strategic deci- 
sions with regard to the potential witnesses to 
which petitioner made her aware and called as 
a witness at trial the only person who claimed 
to know where petitioner was during the time 
of the burglary, and the other witnesses identi- 
fied by petitioner could not have corroborated 
his alibi. Way v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 53 (Tenn. Crim. App. Feb. 11, 
2021). 

It was proper to deny petitioner post-convic- 
tion relief because counsel was not deficient in 
his trial preparation; counsel and petitioner 
met numerous times at the jail and after peti- 
tioner was released on bond, counsel hired an 
investigator to interview witnesses and seek 
information about a possible third-party perpe- 
trator, and counsel filed discovery motions and 
attempted unsuccessfully to have petitioner’s 


CRIMINAL PROCEDURE 


134 


confession suppressed. Pence v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 82 
(Tenn. Crim. App. Mar. 8, 2021). 

It was proper to deny petitioner post-convic- 
tion relief because counsel was not deficient in 
his trial preparation; relative to the trial coun- 
sel’s alleged failure to prepare petitioner to 
testify, the record was devoid of any evidence 
regarding counsel’s discussions with petitioner 
since neither petitioner nor trial counsel were 
questioned at the post-conviction hearing about 
preparation to testify, or lack thereof. Pence v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. Mar. 8, 2021). 

It was proper to deny petitioner post-convic- 
tion relief because trial counsel was not defi- 
cient in his failure to provide audio recordings; 
trial counsel testified that he reviewed the 
discovery with petitioner a “multitude” of 
times, and the audio recording was played at 
the suppression hearing, where petitioner was 
present. Pence v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 82 (Tenn. Crim. App. 
Mar. 8, 2021). 

Record supported the post-conviction court’s 
findings that trial counsel’s investigation was 
not deficient because trial counsel hired a pri- 
vate investigator, and counsel spoke with the 
victims’ mother on multiple occasions at the 
behest of petitioner; petitioner did not offer 
other evidence or other witnesses that trial 
counsel should have investigated. Pence v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. Mar. 8, 2021). 

Defendant was not entitled to post-conviction 
relief because, although trial counsel probably 
should have used information learned from an 
investigator to cross-examine a police lieuten- 
ant, defendant failed to present any evidence 
that the officer’s answers would have led the 
trial court to grant defendant’s motion to sup- 
press. Similarly, although trial counsel should 
have timely filed a motion to sever, nothing in 
the record suggested that the trial court would 
have granted the motion even if it had been 
timely filed. Smith v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 144 (Tenn. Crim. App. 
Apr. 18, 2021). 


7. Guilty Plea. 

Defendant failed to establish by clear and 
convincing evidence that the proof preponder- 
ated against the findings of the post-conviction 
court that defendant received the effective as- 
sistance of counsel and that defendant’s guilty 
plea to second degree murder was entered 
knowingly and voluntarily. Both trial counsel 
and the trial court informed defendant of the 
terms and consequences contained within the 
plea agreement, and, following the court’s de- 
tailed colloquy, defendant stated under oath 
that defendant understood and wanted to plead 
guilty. Chaleunsak v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 395 (Tenn. Crim. App. 


135 


May 21, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 572 (Tenn. Sept. 13, 2018). 

Defendant failed to establish by clear and 
convincing evidence that defendant’s guilty 
plea to second degree murder was not know- 
ingly and voluntarily entered because the trial 
court, although the court did not follow all of 
the requirements, adequately determined that 
defendant’s plea was knowingly and volun- 
tarily entered and defendant failed to establish 
that defendant’s counsel provided ineffective 
assistance of counsel in representing defendant 
as to the plea. Womac v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 487 (Tenn. Crim. 
App. July 2, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 694 (Tenn. Nov. 15, 2018). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because the re- 
cord supported its determination that peti- 
tioner entered knowing, intelligent, and volun- 
tary guilty pleas; petitioner told the court that 
he understood the plea agreement and the 
rights he waived by pleading guilty, that he was 
satisfied with counsel’s performance, that he 
had reviewed the discovery materials with 
counsel, and that he felt comfortable entering 
his guilty pleas. Carpenter v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 639 (Tenn. 
Crim. App. Aug. 21, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as his guilty plea to filing a 
false police report was knowingly and volun- 
tarily entered because his plea counsel testified 
that defendant was lucid; defendant’s family, 
who was present at the plea hearing, recalled 
that defendant had been doing drugs, but pro- 
vided no evidence that he was too drugged to 
understand the proceedings; and, during the 
plea colloquy, defendant answered clearly and 
was not too incoherent to participate. Kidd v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 813 (Tenn. Crim. App. Nov. 1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as he was not entitled to 
relief on the ground that his plea was not 
knowing and voluntary because he fully under- 
stood the consequences of his guilty plea; trial 
counsel explained to him what the proof would 
be at trial if co-defendant’s statement were not 
admitted into evidence; and that, by entering 
into the plea, he avoided the evading arrest and 
firearms charges and the mandatory consecu- 
tive sentence the firearm charge required. 
Farmer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 882 (Tenn. Crim. App. Dec. 5, 
2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because defendant knowingly and volun- 
tarily entered into the plea agreement as coun- 
sel testified that he explained to defendant that 
his sentences in the two cases had to be served 
consecutively; the trial court spent a significant 
amount of time explaining to defendant why he 
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could not receive jail credits on both sentences, 
and explained the consecutive nature of defen- 
dant’s sentences; and defendant stated, under 
oath, that he understood and that it was his 
desire to enter into the plea agreement. Wade v. 
State, — S.W3d —, 2019 Tenn. Crim. App. 
LEXIS 36 (Tenn. Crim. App. Jan. 17, 2019). 

Post-conviction court did not err in denying 
petitioner relief, as his guilty pleas were know- 
ingly and voluntarily entered and ineffective 
assistance of counsel was not shown; counsel’s 
failure to inform petitioner that he would be 
subject to lifetime registration did not render 
his pleas invalid as counsel was not required to 
explain fully the sexual offender registry. Coun- 
sel explained to petitioner that he would be on 
the sex offender registry and the ramifications 
of what that meant. Ford v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 164 (Tenn. Crim. 
App. Mar. 14, 2019). 

Post-conviction court did not err in denying 
relief regarding counsel’s conduct at petition- 
er’s sentencing hearing, as he failed to show 
ineffective assistance of counsel; his guilty 
pleas were knowingly and voluntarily entered, 
as the trial court informed him of the range of 
punishment, he stated that he understood, plus 
he testified that he had instructed counsel to 
accept a plea agreement without an agreed 
upon sentence. Thompson v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 166 (Tenn. 
Crim. App. Mar. 14, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 284 (Tenn. June 
19, 2019). 

Petitioner’s guilty plea was made knowingly 
and voluntarily because petitioner failed to 
overcome the strong presumption of verity af- 
forded to his declarations at the guilty plea 
hearing; the trial court thoroughly reviewed 
petitioner’s guilty plea with him, and petitioner 
affirmed at the guilty plea hearing that he had 
read and understood the plea agreement, which 
informed petitioner of all of his rights, includ- 
ing the right to remain silent. Wi v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 229 
(Tenn. Crim. App. Apr. 10, 2019), appeal denied, 
— S.W.3d —, 2019 Tenn. LEXIS 257 (Tenn. 
June 19, 2019). 

Evidence did not preponderate against the 
post-conviction court’s finding that counsel 
made a strategic decision not to pursue the 
withdrawal of the guilty plea, and counsel’s 
multiple discussions with petitioner dealt with 
his sentencing exposure if he withdrew his 
guilty plea and went to trial; counsel’s strategy 
included a decision not to explain the further 
difficulties involved in withdrawing the plea 
after sentencing, which was not second guessed 
on review, and petitioner was not entitled to 
post-conviction relief. Talley v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 71 (Tenn. 
Crim. App. Feb. 6, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 338 (Tenn. June 
3, 2020). 
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Although petitioner testified that he chose to 
plead guilty based on counsel’s advice that he 
could withdraw his plea at a later date, the 
post-conviction court found that petitioner’s 
testimony was not credible; he had not provided 
any credible evidence that his plea was not 
knowingly and voluntarily entered, and thus he 
was not entitled to post-conviction relief. Talley 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 71 (Tenn. Crim. App. Feb. 6, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
338 (Tenn. June 3, 2020). 

Petitioner was not entitled to post-conviction 
relief and counsel was not ineffective for failing 
to request withdrawal of petitioner’s guilty 
plea; he communicated to counsel that he 
wished to go forward with sentencing following 
the entry of his plea and he never raised his 
desire to withdraw his plea during the sentenc- 
ing hearing. As petitioner failed to provide a 
just reason to withdraw his plea, he failed to 
show that, but for counsel’s inaction, the trial 
court would have granted a request to with- 
draw his plea, Talley v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 71 (Tenn. Crim. 
App. Feb. 6, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 338 (Tenn. June 3, 2020). 

Record did not preponderate against the 
post-conviction court findings that the advice 
given petitioner by his trial counsel regarding a 
plea agreement was well within the range of 
competence of competent attorneys and that 
trial counsel’s performance was not deficient. 
Therefore, the court of criminal appeals agreed 
with the post-conviction court’s conclusion, and 
petitioner was not entitled to post-conviction 
relief. Cooper v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 220 (Tenn. Crim. App. Apr. 3, 
2020). 

In a petition for post-conviction relief, defen- 
dant’s guilty plea was entered knowingly and 
voluntarily as the guilty plea colloquy showed 
that the trial court engaged defendant in an 
extensive series of questions to ensure that he 
understood the rights he was waiving by enter- 
ing the guilty plea; and the post-conviction 
court determined that defendant was being 
untruthful in his assertion that the location 
where he was to serve his sentence was a 
material part of his guilty plea. Aldridge v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 648 (Tenn. Crim. App. Sept. 29, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant failed 
to show that his guilty plea was not knowingly, 
voluntarily, and intelligently made with the 
effective assistance of counsel as he stated that 
he was not forced to enter his plea and that no 
one had promised him anything; and he admit- 
ted that he never told the trial court at the 
guilty plea submission hearing that he felt 
pressured to accept the plea. Griffin v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 762 
(Tenn. Crim. App. Nov. 30, 2020). 
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Defendant was not entitled to post-conviction 
relief because defendant failed to establish any 
deficient performance by trial counsel that 
caused defendant to unknowingly or involun- 
tarily plead guilty. Defendant’s testimony es- 
tablished that defendants understood the sen- 
tence and that defendant was unable to appeal 
a suppression issue upon pleading guilty, while 
trial counsel’s testimony established that coun- 
sel explained to defendant the sentence in the 
plea agreement and that defendant could not 
appeal the denial of a motion to suppress. 
Smith v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 779 (Tenn. Crim. App. Dec. 4, 
2020). 


9. Burden of Proof. 

Defendant failed to prove by clear and con- 
vincing evidence that defendant was denied the 
effective assistance of counsel at trial because, 
although defendant contended that trial coun- 
sel failed to follow defendant’s requested theory 
of defense by calling certain witnesses and 
producing certain video surveillance footage, 
defendant failed to present these witnesses or 
the alleged video recording at an evidentiary 
hearing and the appellate court could not 
speculate as to the content of the potential 
testimony or recording. Allen v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 120 
(Tenn. Crim. App. Feb. 20, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 305 
(Tenn. May 16, 2018). 

Defendant failed to carry defendant’s burden 
of establishing deficient performance or preju- 
dice by defendant’s trial counsel because defen- 
dant at a hearing for post-conviction relief did 
not produce witnesses or testimony regarding 
whether the witnesses could have been reason- 
ably located. Moreover, defendant provided no 
information or argument as to what testimony 
or information the witnesses would have pro- 
vided or why they were not available. Borum v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 109 (Tenn. Crim. App. Feb. 15, 2019). 


10. Denial of Relief. 

Trial court properly denied defendant’s peti- 
tion for post-conviction relief because he failed 
to present a witness or any video evidence at 
the evidentiary hearing to support his claims of 
ineffective assistance of counsel, and trial coun- 
sel’s decision to eschew DNA testing on the 
knife that was held to the victim’s neck was 
based on his reasonable belief that such testing 
was unnecessary, given the lack of blood on the 
mark on the victim’s neck and the fact that 
defendant could have held the non-serrated 
edge against her throat. Johnson v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1027 
(Tenn. Crim. App. Dec. 12, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 186 
(Tenn. Mar. 14, 2018). 
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Defendant was unable to prove that the State \ 


of Tennessee failed to provide defendant with 
exculpatory evidence because there was no way 
to determine the contents of a missing sealed 
manila envelope by even a preponderance of 
the evidence standard, much less by a clear and 
convincing standard. Because there was no 
evidence as to the contents of the missing 
envelope, there also was no evidence that the 
contents included exculpatory material. Bras- 
well v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 269 (Tenn. Crim. App. Apr. 9, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 595 (Tenn. Sept. 14, 2018). 

Inmate was not entitled to post-conviction 
relief, because the inmate did not present the 
alleged alibi witnesses at the post-conviction 
hearing to who that he was prejudiced by trial 
counsel’s performance and counsel was not in- 
effective for failing to file a notice of alibi under 
Tenn. R. Crim. P. 12.1(a)(1), as the State did not 
request an alibi notice. Vann v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 668 (Tenn. 
Crim. App. Aug. 30, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 765 (Tenn. Dec. 5, 
2018). 

Post-conviction relief was properly denied, as 
trial counsel was not ineffective for failing to 
object to victim’s testimony he worked for the 
Missouri Department of Conservation because 
the victim was not a law enforcement officer 
and inquiry into a witness’s employment was 
normal practice, and there was no violation of 
the inmate’s protection against double jeopardy 
because consecutive sentencing was justified 
due to his being a professional criminal and 
there was no proof the trial court considered 
any fact that was not appropriate. Leonard v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 923 (Tenn. Crim. App. Dec. 28, 2018). 

Petitioner, of her own volition, decided to 
accept a plea offer because she believed that 
she would receive better medical care in the 
custody of the Department of Correction. Her 
decision did not constitute grounds for post- 
conviction relief. Hinson-Bull v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 16 
(Tenn. Crim. App. Jan. 7, 2019), appeal denied, 
Hinson-Bull v. State, — S.W.3d —, 2019 Tenn. 
LEXIS 184 (Tenn. Apr. 11, 2019). 

Denial of the inmate’s petition for postconvic- 
tion relief alleging ineffective assistance of 
counsel was proper, because counsel developed 
a strategy based on what the inmate told him 
and law enforcement and worked under that 
theory until new evidence rendered that strat- 
egy no longer viable, and counsel did hire a 
crash reconstructionist expert to provide sup- 
port for the inmate’s claim he was not driving 
at the time of the wreck, but the expert was not 
helpful to the inmate’s case. Strong v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 336 
(Tenn. Crim. App. June 5, 2019). 
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Denial of the inmate’s petition for postconvic- 
tion relief was not erroneous because whether 
the inmate understood the term “Hicks plea” 
was irrelevant to whether the plea was entered 
knowingly and intelligently so long as he un- 
derstood the consequences of his plea, and his 
plea was knowingly and voluntarily entered, 
given that the inmate was familiar with the 
criminal justice system, the inmate had the 
terms of the plea explained by competent coun- 
sel and the trial court, and he was not threat- 
ened or induced to plead guilty. Lavender v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 625 (Tenn. Crim. App. Oct. 4, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
124 (Tenn. Feb. 19, 2020). 

Post-conviction court erred in denying defen- 
dant’s petition for relief because it did not 
consider defendant’s claims that he was not 
prepared, that he needed additional discovery 
materials, that he wanted an opportunity to 
hire a lawyer rather than proceed with his 
court-appointed attorney, and the record did 
not reflect that the court inquired about any 
communication issues between post-conviction 
counsel and defendant, nor did the court ques- 
tion counsel about whether she had provided, 
or at least investigated, the additional docu- 
ments sought by defendant. Woods v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 113 
(Tenn. Crim. App. Feb. 19, 2020). 

Inmate’s claim that trial counsel was ineffec- 
tive for failing to advise him to testify in light of 
evidence lacked merit because, contrary to the 
post-conviction court’s finding that trial counsel 
specifically advised the inmate to not testify, 
neither trial counsel nor the inmate stated that 
such advice was given. The error by the post- 
conviction court’s finding of fact did not affect 
the result, as the record was undisputed that 
trial counsel advised the inmate that his prior 
criminal record could be used against him if he 
testified and the inmate chose not to testify 
based upon his desire that the jury not know 
about his extensive prior criminal record. 
Trammell v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 447 (Tenn. Crim. App. June 
26, 2020). 

Postconviction relief was erroneously denied 
because had if counsel adequately preserved a 
challenge to the admission of text messages 
between the victim and the inmate on direct 
appeal by including in the record the motion for 
discovery and the notebook compilation of the 
text messages, the inmate would have success- 
fully established that the State substantially 
prejudiced the inmate’s case by failing to dis- 
close the contents of the full extraction report 
and the notebook compilation containing over 
6000 text messages and the post-conviction 
court erred in denying the inmate’s petition. 
Jernigan v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 557 (Tenn. Crim. App. Aug. 
14, 2020). 
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Post-conviction court did not err in denying 
relief based on the alleged ineffective assis- 
tance of counsel because trial counsel’s credited 
testimony was that he reviewed the discovery 
with the inmate, met with the inmate on nu- 
merous occasions, discussed trial strategy with 
the inmate , informed the inmate of sentencing 
range, and negotiated a plea agreement on 
behalf of the inmate, which would have re- 
sulted in a time-served sentence, but which the 
inmate declined accept. Rodgers v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 51 
(Tenn. Crim. App. Feb. 11, 2021). 


13. Petition Properly Denied. 

Post-conviction relief was denied, because 
trial counsel was not ineffective for failing to 
require the State to elect offenses in the in- 
mate’s second trial, for refusing to file a motion 
asserting that the inmate’s speedy trial rights 
had been violated, or for agreeing to sever the 
case into groups of four counts, as mandatory 
joinder applied only to the same conduct and 
the same criminal episode offenses, neither of 
which were involved. Hollis v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 97 (Tenn. 
Crim. App. Feb. 14, 2017), cert. denied, Hollis v. 
Tennessee, 200 L. Ed. 2d 272, 188 S. Ct. 1004, 
— U.S. —, 2018 U.S. LEXIS 1052 (U.S. Feb. 20, 
2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
the State did not fail to disclose evidence favor- 
able to the defense, denying him defendant due 
process under Brady, because trial co-counsel 
testified that the prosecutor maintained an 
open-file policy and permitted defense counsel 
to view everything the prosecution possessed; 
defendant did not demonstrate that trial co- 
counsel did not review the police reports during 
discovery; as to the evidence of blood on a floor 
in a parking garage above where the crime 
occurred, defendant merely speculated that it 
could have led to another suspect; and evidence 
of defendant’s guilt, including his confession to 
the murder, was overwhelming. Odom v. State, 
— $.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017), appeal denied, 
— S.W.3d —, 2018 Tenn. LEXIS 252 (Tenn. Apr. 
23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
defendant was not denied his due process right 
to a meaningful opportunity to present his 
grounds for post-conviction relief based on 
missing evidence because he confessed to his 
involvement in the crime; he was given an 
opportunity to test other evidence possessed by 
the State, including biological samples, but 
apparently declined to do so; and he did not 
offer proof that an examination of a copy of his 
original signed statement, which was available, 
would otherwise be insufficient. Odom v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
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(Tenn. Crim. App. Oct. 20, 2017), appeal denied, 
—§.W.3d —, 2018 Tenn. LEXIS 252 (Tenn. Apr. 
23, 2018). 

Record supported the denial of post-convic- 
tion relief, as trial counsel testified that the 
State offered the inmate a 30-year sentence 
prior to the second trial and that the inmate 
had rejected the offer, and, although the inmate 
denied any such offer had been made, the 
post-conviction court found trial counsel’s tes- 
timony credible. Causey v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1040 (Tenn. 
Crim. App. Dec. 19, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 268 (Tenn. Apr. 
23, 2018). 

It was no error to deny an inmate post- 
conviction relief based on trial counsel’s alleged 
ineffective assistance because (1) the court per- 
missibly accredited trial counsel’s testimony 
that counsel met with the inmate on numerous 
occasions and thoroughly investigated the case, 
(2) counsel pursued a reasonable trial strategy, 
and, (3) given the overwhelming evidence 
against the inmate, the inmate could not estab- 
lish that, but for counsel’s alleged errors, the 
outcome of the inmate’s trial would have been 
different. Taliaferro v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1049 (Tenn. Crim. 
App. Dec. 21, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 250 (Tenn. Apr. 23, 2018). 

Petitioner, in his own best interests, pleaded 
guilty to a charge for which there was little 
factual foundation in order to avoid the signifi- 
cant exposure he faced on the cocaine and 
methamphetamine possession charges, making 
the denial of his petition for postconviction 
relief proper. Ellison v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 191 (Tenn. Crim. 
App. Mar. 15, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 419 (Tenn. July 19, 
2018). 

Defendant was not entitled to post-conviction 
relief, following defendant’s conviction for rape, 
because defendant’s constitutional rights were 
not violated by prosecutorial misconduct dur- 
ing the jury voir dire and closing arguments, 
the trial court did not commit reversible errors 
in its supplemental instruction to the jury and 
its instruction as to the required mental ele- 
ment, and defendant failed to show ineffective 
assistance from defendant’s trial and appellate 
counsel in regards to their handling of the case. 
Guinn v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 257 (Tenn. Crim. App. Apr. 5, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 499 (Tenn. Aug. 8, 2018). 

Inmate’s claim that his guilty plea was not 
knowingly and voluntarily entered failed be- 
cause the evidence did not preponderate 
against the post-conviction court’s findings that 
the inmate was advised of the terms and con- 
sequences of his pleas, that he weighed the 
advantages of accepting the plea agreement 
against the risks of going to trial and facing the 
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possibility of serving a sentence that exceeded 
his lifetime, and that he knowingly and volun- 
tarily pleaded guilty. Townsend v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 774 
(Tenn. Crim. App. May 15, 2018), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 125 
(Tenn. Feb. 20, 2019). 

Denial of post-conviction relief was not erro- 
neous, because appellate counsel was not defi- 
cient for failing to file the transcript from the 
hearing on the motion in limine to exclude 
evidence of the victim’s prior drug use where 
the outcome of the inmate’s appeal would not 
have changed even if the transcript had been 
included, since the trial court did not abuse its 
discretion by excluding evidence of the victim’s 
drug use prior to or subsequent to the incident. 
Lucio v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 396 (Tenn. Crim. App. May 21, 
2018). 

Defendant was not entitled to postconviction 
relief following convictions for drug related 
offenses because the State of Tennessee did not 
fail to disclose facts that would have been 
classified as Brady material, any issues related 
to the validity of a search warrant had already 
been litigated at trial and on appeal and were 
thus not properly presented, and the post- 
conviction court did not abuse its discretion 
when it quashed a subpoena of a witness whose 
testimony would have been irrelevant in light 
of the issues properly before the court. Davis v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 607 (Tenn. Crim. App. Aug. 13, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
779 (Tenn. Dec. 5, 2018). 

Diminished capacity did not prevent the in- 
mate from entering his guilty plea competently, 
as he was evaluated many times before enter- 
ing the plea and was not found incompetent, 
insane, or otherwise mentally incapacitated 
such that he could not enter a knowing and 
voluntary plea, and the record showed he was 
able to confer with trial counsel before entering 
the plea and received a more favorable sentence 
than had he gone to trial. Woods v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 656 
(Tenn. Crim. App. Aug. 24, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 774 
(Tenn. Dec. 5, 2018). 

Inmate was not entitled to post-conviction 
relief based on the trial court having classified 
him as a Range II offender, as he agreed to that 
classification as part of his guilty plea. Woods v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 656 (Tenn. Crim. App. Aug. 24, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
774 (Tenn. Dec. 5, 2018). 

Inmate was not entitled to post-conviction 
relief based on the alleged ineffective assis- 
tance of counsel, as the inmate failed to present 
the victim to testify as to how her testimony 
would have altered her age at the time of the 
crime and failed to present expert testimony he 
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was incompetent to stand trial or enter a guilty 
plea. Woods v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 656 (Tenn. Crim. App. Aug. 
24, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 774 (Tenn. Dec. 5, 2018). 

Post-conviction relief was properly denied, as 
the inmate failed to show that counsel’s failure 
to seek a mental evaluation prior to trial 
equated to ineffective assistance because, al- 
though he testified he had mental health is- 
sues, no mental health expert testified at the 
evidentiary hearing, and counsel’s failure to 
move to suppress the victim’s statement of 
identification did not support a finding of inef- 
fective assistance given that the victim did not 
make a statement identifying the inmate as one 
of the robbers. Rogers v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 669 (Tenn. Crim. 
App. Aug. 30, 2018), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 81 (Tenn. Jan. 18, 2019). 

Inmate was not entitled to post-conviction 
relief on his claim that counsel was ineffective 
for failing to spend sufficient time reviewing 
discovery with him, as the record showed coun- 
sel met with the inmate and reviewed discovery 
and the inmate contributed to any lack of time 
spent by not showing up for meetings, and 
counsel was not ineffective for failing to inves- 
tigate another possible perpetrator when the 
inmate did not present the alleged perpetrator 
or other evidence of his existence. Rich v. State, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 785 
(Tenn. Crim. App. Oct. 19, 2018). 

Post conviction relief was properly denied, as 
inmate did not state with specificity which 
pretrial motions counsel should have filed nor 
explain the merits of those motions, trial coun- 
sel was not deficient for failing to explain to the 
inmate why a juror was not challenged after 
the inmate told counsel he was a correction 
officer because the inmate liked the jurors se- 
lected, and trial counsel was not ineffective for 
failing to obtain and present evidence of a 
recording that did not exist. Dowlen v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 912 
(Tenn. Crim. App. Dec. 19, 2018), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 108 
(Tenn. Feb. 21, 2019). 

Inmate was not entitled to postconviction 
relief because trial counsel was not ineffective, 
as the outcome of the suppression hearing 
would have been same even if the evidence 
showed that the officer knew there was no 
outstanding warrant for the inmate at the time 
of his arrest, as the officer had reasonable 
suspicion the inmate was engaged in narcotics 
activity and the inmate failed to show that the 
State knowingly presented false testimony at 
the hearing on the motion to suppress. Nelson 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 915 (Tenn. Crim. App. Dec. 21, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
239 (Tenn. May 20, 2019). 
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Postconviction relief was properly denied be- 
cause the inmate’s claim that the transfer hear- 
ing was not conducted properly and that coun- 
sel was ineffective for failing to object to the 
special judge and failing to appeal the transfer 
lacked merit, as the magistrate was qualified to 
sit as a special judge to preside over the trans- 
fer hearing. Mosley v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 924 (Tenn. Crim. App. 
Dec. 28, 2018). 

Post-conviction relief based on ineffective as- 
sistance of counsel, was properly denied be- 
cause counsel made a reasoned tactical decision 
not to file any motions to suppress and any 
alleged error did not affect the outcome of the 
trial where, inter alia, the inmate could not 
show that a motion to suppress text messages 
with the victim would have been granted be- 
cause the records were lawfully obtained 
through another method and the inmate had no 
right of privacy to a video taken of him at an 
ATM. Blunkall v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 11 (Tenn. Crim. App. 
Jan. 4, 2019), review denied and ordered not 
published, — S.W.3d —, 2019 Tenn. LEXIS 165 
(Tenn. Apr. 11, 2019). 

Denial of post-conviction relief based on a 
claim of ineffective assistance of counsel was 
proper, as trial counsel was not ineffective for 
failing to impeach a witness with a favorable 
plea deal after finding no evidence of such, for 
failing to call inmates’s wife as alibi witness 
since she stated she could not confirm he was in 
bed all night, or for failing to call an expert to 
rebut cell phone evidence as he failed to present 
an expert to prove how such testimony would 
have altered the trial. McLemore v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 40 
(Tenn. Crim. App. Jan. 18, 2019). 

Defendant failed to prove by clear and con- 
vincing evidence that prosecution witnesses 
spoke in a hallway outside the courtroom, 
against the sequestration rules/order of the 
court because, although at the post-conviction 
hearing defendant brought a witness to testify 
about the things that the witness overheard the 
prosecution witnesses discussing in violation of 
the rule of sequestration, the witness was un- 
able to offer any testimony that the prosecution 
witnesses had any inappropriate discussions. 
Gilbert v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 81 (Tenn. Crim. App. Feb. 7, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
275 (Tenn. June 19, 2019). 

Defendant was not entitled to post-conviction 
relief because defendant did not provide one 
example of trial counsel’s deficient perfor- 
mance. Furthermore, there was nothing in the 
record that preponderated against the post- 
conviction court’s findings that trial counsel’s 
performance was not deficient, that defendant 
was not prejudiced by any alleged deficiencies, 
and that defendant’s plea was knowingly and 
voluntarily entered. Sanders v. State, — S.W.3d 
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—, 2019 Tenn. Crim. App. LEXIS 114 (Tenn. 
Crim. App. Feb. 21, 2019). 

Post-conviction court properly denied defen- 
dant’s petition for relief because defendant ad- 
mitted at the evidentiary hearing that he un- 
derstood the offenses to which he was pleading 
and the sentences he would receive as part of 
the plea agreement, the trial court reviewed 
with defendant his constitutional rights, the 
offenses to which he would be pleading, and the 
specific sentences he would receive, and defen- 
dant assured the trial court that he was satis- 
fied with counsel’s representation, understood 
the plea agreement, had no questions, and was 
freely and voluntarily making the decision to 
plead guilty without pressure or coercion. 
Duckworth v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 139 (Tenn. Crim. App. Mar. 
5, 2019). 

In a postconviction proceeding, the evidence 
did not preponderate against the post-convic- 
tion court’s findings that trial counsel was not 
ineffective, but showed that counsel reviewed 
the discovery, negotiated a favorable plea, met 
with the inmate on multiple occasions both in 
and out of court, and advised the inmate re- 
garding the strength of the State’s case and the 
terms of the plea agreement. Fisher v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 215 
(Tenn. Crim. App. Apr. 5, 2019). 

Denial of post-conviction relief was proper 
because trial counsel testified that the inmate 
was correctly advised as to release eligibility 
dates and that counsel made the decision not to 
call defendant’s wife as an alibi witness be- 
cause the wife’s alibi seemed contrived, in- 
cluded time gaps, and the wife said she did not 
want to testify. Green v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 275 (Tenn. Crim. 
App. Apr. 30, 2019), appeal denied, — S.W.3d 
—-, 2019 Tenn. LEXIS 483 (Tenn. Sept. 18, 
2019). 

Inmate failed to prove by clear and convinc- 
ing evidence sufficient facts to support his 
claim for postconviction relief, alleging that 
trial counsel’s representation was deficient for 
failing to move to suppress the inmate’s state- 
ment to police, because the inmate’s request to 
speak with his pastor for legal advice was not 
an unequivocal invocation of his right to coun- 
sel. Watts v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 508 (Tenn. Crim. App. Aug. 
21, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 566 (Tenn. Dec. 5, 2019), cert. 
denied, Watts v. Tennessee, 206 L. Ed. 2d 834, 
140 S. Ct. 2690, — U.S. —, 2020 U.S. LEXIS 
2322 (U.S. Apr. 20, 2020). 

Post-conviction relief was properly denied, as 
the inmate failed to show that trial counsel was 
deficient in the advice he gave concerning the 
plea offer and potential consequences to pro- 
ceeding to trial, and, while trial counsel was 
deficient in failing to prevent the State from 
using whatever admissions the inmate made at 
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the suppression hearing and failing to object to 
an investigator’s testimony concerning the in- 
mate’s admission to shooting, those deficiencies 
were not prejudicial given the inmate’s mul- 
tiple admissions to driving the shooters and the 
jury instruction on criminal responsibility. 
Campbell v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 715 (Tenn. Crim. App. Nov. 
8, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 247 (Tenn. Apr. 16, 2020). 

Denial of the inmate’s petition for postconvic- 
tion relief was proper because the inmate could 
not show that counsel was ineffective for failing 
to obtain hearing assistance for the inmate at 
trial where counsel had no reason to think the 
inmate could not hear during the trial and the 
inmate did not mention an inability to hear and 
understand to counsel and the inmate failed to 
show counsel was ineffective for cross-examin- 
ing the emergency medical technician about the 
inmate’s assisting the victim at the scene. An- 
gel v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 789 (Tenn. Crim. App. Dec. 18, 
2019). 

Inmate’s petition for postconviction relief 
was properly denied because trial counsel was 
not ineffective for failing to file a motion to 
suppress the inmate’s statement to a law en- 
forcement officer, in which the inmate admit- 
ting to shaking the victim, because the inmate 
voluntarily signed a Miranda waiver and thus, 
counsel did not believe such a motion would 
have been successful, and trial counsel effec- 
tively rehabilitated an expert who had been 
impeached by the State. Iceman v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 4 
(Tenn. Crim. App. Nov. 14, 2019). 

Petition for postconviction relief was properly 
denied because the inmate failed to prove 
prejudice in regard to trial counsel’s examina- 
tion of the victim’s cousin since the inmate’s 
involvement in the murder was not established 
by the cousin alone, as another witness identi- 
fied the inmate as the driver of the vehicle 
involved, that was known to belong to the 
inmate, and the inmate failed to prove preju- 
dice from the joint trial because he did not 
argue grounds upon which a severance would 
have been granted. Crockett v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 9 (Tenn. 
Crim. App. Jan. 10, 2020). 

Inmate’s petition for postconviction relief 
was properly denied because the inmate failed 
to show that trial counsel performed deficiently 
by failing to adequately cross-examine a State 
witness, failing to call certain witnesses, and 
failing to adequately investigate the case since 
such decisions were tactical and the inmate 
failed to present any witness whose testimony 
he claimed would have benefited his defense at 
trial. Houser v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 62 (Tenn. Crim. App. Feb. 3, 
2020). 
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Counsel was not ineffective for failing to 
request withdrawal from petitioner’s case; a 
conflict of interest was not created by petition- 
er’s complaint against counsel and withdrawal 
was not necessary, plus petitioner had not pre- 
sented more than a vague allegation of a con- 
flict, and thus he was not entitled to post- 
conviction relief. Talley v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 71 (Tenn. Crim. 
App. Feb. 6, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 338 (Tenn. June 3, 2020). 

Post-conviction court properly denied defen- 
dant’s petition for relief because defendant 
failed to show that his counsel’s representation 
prejudiced him where the outcome of the trial 
would not have been different had counsel 
challenged the indictment for failure to name 
the victim or sought a mental health evaluation 
for defendant since the victim’s name was not 
an element of attempted first-degree murder 
and defendant did not allege what effect, if any, 
his medications for a mental illness had on his 
ability to effectively participate in his defense. 
Taylor v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 77 (Tenn. Crim. App. Feb. 10, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 377 (Tenn. July 23, 2020). 

Denial of postconviction relief was proper, 
because, even if trial counsel was deficient for 
failing to follow up with an alibi witness, the 
inmate failed to prove prejudice because he did 
not introduce what evidence would have been 
uncovered had counsel more thoroughly inves- 
tigated the alibi witness’s claim, the witness’s 
statement conflicted with the testimony of oth- 
ers regarding the inmate’s whereabouts on 
night of the murder, and his statement did not 
establish an alibi. Lanier v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 216 (Tenn. Crim. 
App. Apr. 1, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 395 (Tenn. Aug. 11, 2020). 

Inmate was not entitled to relief based on a 
claim that counsel allowed the State to fabri- 
cate issues to delay the trial lacked merit 
because the inmate failed to prove that the 
State engaged in any wrongdoing relative to 
requesting continuances, that any evidence 
was fabricated, or that the State dealt with the 
trial court in bad faith. Lanier v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 216 
(Tenn. Crim. App. Apr. 1, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 395 (Tenn. 
Aug. 11, 2020). 

Inmate was not entitled to relief based on a 
claim that counsel was ineffective in his inves- 
tigation and presentation of a third party de- 
fense because the inmate failed to show how, in 
light of the evidence establishing multiple 
people had a grudge against the victim, argu- 
ably threatening messages sent after the victim 
had been murdered would have changed the 
outcome of the inmate’s trial. Lanier v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 216 
(Tenn. Crim. App. Apr. 1, 2020), appeal denied, 
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— §.W.3d —, 2020 Tenn. LEXIS 395 (Tenn. 
Aug. 11, 2020). 

In an action for aggravated burglary in con- 
cert with others and possession of a firearm 
during the commission of a dangerous felony, 
postconviction relief was properly denied, as 
lead trial counsel was not ineffective for failing 
to request a written jury instruction on lesser- 
included offenses where the inmate was not 
prejudiced by such failure since the jury con- 
victed the inmate of the charged offense and 
thus the jury never had the opportunity to 
consider any lesser-included offenses, or for 
making a strategic decision not to object to a 
supplemental jury instruction. Blount v. State, 
—§.W.3d —, 2020 Tenn. Crim. App. LEXIS 271 
(Tenn. Crim. App. Apr. 17, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 452 (Tenn. 
Aug. 5, 2020). 

Inmate was not entitled to postconviction 
relief based on, inter alia, a claim of lack of 
communication because, during the post-con- 
viction hearing, both the inmate and trial coun- 
sel testified that they had multiple face-to-face 
meetings and that the inmate was given his 
discovery, and the inmate did not attempt to 
establish any way in which better communica- 
tion with his trial counsel or better involvement 
of the inmate in trial preparation could have 
altered the outcome of the case. Tate v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 292 
(Tenn. Crim. App. Apr. 24, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 575 (Tenn. 
Sept. 21, 2020). 

Post-conviction relief was properly denied 
because, contrary to the inmate’s contention, 
trial counsel did not concede the inmate’s guilt 
but maintained the inmate’s innocence 
throughout the trial and advanced a theory 
consistent with that strategy and thus, the 
inmate failed to show that he was prejudiced by 
counsel’s decision to cross-examine the victim 
about his claim that the inmate sodomized him 
and asking the victim to set the scene in an 
effort to discredit the victim’s recollection of the 
rape, which contained inconsistencies. Thorn- 
ton v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 347 (Tenn. Crim. App. May 15, 
2020). 

Inmate was not entitled to post-conviction 
relief because his claims of ineffective assis- 
tance failed, as the failure to object to testi- 
mony that a stain on the carpet looked like 
dried semen, even if inadmissible, did not 
prejudice the inmate given that the inmate’s 
DNA was recovered from DNA from seminal 
fluid from both victims and failure to object to 
photos of knives did not prejudice the inmate 
given the overwhelming evidence of the in- 
mate’s guilt. Davis v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 377 (Tenn. Crim. App. 
May 29, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 544 (Tenn. Sept. 21, 2020). 
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In a second-degree murder action, postcon- 
viction relief was properly denied, as the in- 
mate failed to show remand to the post-convic- 
tion court to call a witness was necessary since 
the inmate received a full and fair hearing 
under T.C.A. § 40-30-106(h); trial counsel 
made a reasonable strategic decision not to 
introduce character evidence about the victim 
because it would permit character evidence of 
the inmate to be admissible; and trial counsel 
made a reasonably based strategic decision not 
to call a distraught witness and believing that 
the witness’s testimony would harm the in- 
mate’s case given her mental state. Ferrell v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 593 (Tenn. Crim. App. Sept. 2, 2020). 

Denial of postconviction relief was not erro- 
neous, as the inmate failed to show that trial 
counsel was ineffective in failing to fully advise 
him of the plea deadline where the evidence 
presented at the hearing established that prior 
to the plea deadline, trial counsel met with the 
inmate, reviewed discovery with him, and dis- 
cussed the State’s plea offer and his potential 
sentencing exposure. Trial counsel testified 
that the inmate rejected the offer, and the 
post-conviction court found that he was aware 
of the plea deadline and the trial court’s policy 
to reject plea: agreements after the deadline 
expired. Lindsey v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 618 (Tenn. Crim. App. 
Sept. 18, 2020). 

Post-conviction court did not err in denying 
the inmate’s petition for relief because the 
inmate failed to carry his burden to prove that 
trial counsel’s representation was deficient, as 
the inmate failed to show what evidence trial 
counsel could have discovered if he had con- 
ducted further investigation, failed to show 
prejudice from counsel’s failure to facilitate the 
inmate’s review of a recording, and failed to 
show how he could have achieved a different 
outcome on appeal had counsel showed the 
appellate brief before filing it. Smith v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 628 
(Tenn. Crim. App. Sept. 22, 2020). 

In an action for murder, aggravated burglary 
and aggravated assault, the inmate’s petition 
for post-conviction relief alleging ineffective as- 
sistance of counsel was properly denied because 
the inmate failed to prove that counsel ren- 
dered deficient performance where the record 
showed that counsel, an attorney with more 
than twenty years’ experience in criminal de- 
fense, developed a trial strategy to challenge 
the inmate’s mental capacity in light of the 
overwhelming evidence of his guilt and coun- 
sel’s advice to testify was an informed and 
sound tactical decision based on adequate 
preparation. Rivera v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 663 (Tenn. Crim. App. 
Oct. 9, 2020). 

Post-conviction relief was properly denied 
where inmate understood that his guilty plea 
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included that he would be subject to the sex 
offender registry, inmate failed to establish that 
mental health issues rendered his plea invol- 
untary, and the inmate failed to prove that bur 
for counsel’s failure to interview witnesses, the 
inmate would not have entered a guilty plea. 
Freemon v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 673 (Tenn. Crim. App. Oct. 
13, 2020). 

Circuit court properly denied defendant’s mo- 
tion for post-conviction relief because defen- 
dant failed to show that trial counsel was 
ineffective since counsel made tactical decisions 
not to introduce the subject photographs at 
trial so as not to emphasize the mother’s testi- 
mony that the seven-year-old victim defecated 
on himself shortly after the photographs were 
taken, counsel was able to attempt to establish 
a positive image of the relationship between the 
victim and defendant through cross-examina- 
tion of the victim’s mother, and did not call a 
detective to testify about defendant’s level of 
intoxication since counsel did not want to bring 
attention to defendant’s confession. Bogle v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 694 (Tenn. Crim. App. Oct. 26, 2020). 

While the inmate established that trial coun- 
sel performed deficiently, post-conviction relief 
was proper denied because the inmate failed to 
prejudice, as the inmate failed to show that he 
could have succeeded on a motion to sever or a 
motion to suppress certain evidence, particu- 
larly in light of the appellate court’s affirming 
on direct appeal the denial of co-defendant’s 
suppression motion. The inmate also failed to 
provide any evidence of what information trial 
counsel could have discovered with proper com- 
munication and investigation. Long v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 726 
(Tenn. Crim. App. Nov. 17, 2020). 

Claim for postconviction relief failed because 
the inmate did not present proof at the post- 
conviction hearing, other than his own bare 
assertions, as to what the alleged witnesses 
counsel failed to present might have testified to 
had they been called at trial, and the evidence 
did not preponderate against the post-convic- 
tion court’s findings that counsel was not defi- 
cient for failing to challenge the photo line-up 
because counsel testified at the hearing that he 
reviewed the photo line-up and found nothing 
suggestive about it. Alexander v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 730 
(Tenn. Crim. App. Nov. 17, 2020). 

Post-conviction court did not err in denying 
the inmate’s petition because the post-convic- 
tion court found that the inmate’s testimony 
was not in the least credible and the inmate did 
not put forth any testimony that his attorney 
had coerced him in any way or allege that he 
was intoxicated prior to the post-conviction 
hearing. The testimony of both the inmate and 
trial counsel showed that trial counsel met with 
the inmate on multiple occasions and that trial 
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counsel thoroughly explained the pros and cons 
of pleading guilty and proceeding to trial. Sand- 
ers v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 773 (Tenn. Crim. App. Nov. 30, 
2020). 

Denial of the inmate’s petition for post-con- 
viction relief was proper, as the inmate failed to 
prove his claim regarding trial counsel coercing 
him into not testifying, as counsel testified that 
he advised the inmate not to testify because he 
viewed the victim’s testimony as favorable to 
the inmate but that the ultimate decision be- 
longed to the inmate. Ball v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 815 (Tenn. 
Crim. App. Dec. 30, 2020). 

Post-conviction relief was properly denied, as 
the post-conviction court’s refusal to consider 
an expert’s testimony did not result in the court 
erroneously crediting petitioner juvenile’s 
statements to police and discrediting his post- 
conviction testimony that he did not knowingly 
waive his rights before giving his statements, 
as the expert was unable to testify that socio- 
logical and psychological traits or characteris- 
tics affected the juvenile’s ability to understand 
his rights or provide a voluntary statement to 
police and thus, her testimony was irrelevant. 
Hampton v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 38 (Tenn. Crim. App. Jan. 
29, 2021). 

Denial of post-conviction relief was proper, as 
the inmate’s claim that counsel was ineffective 
for failing to disclose the disposition of the 
minor co-defendant’s case to the inmate, which 
would have influenced his decision to plead 
guilty, lacked merit because counsel’s attempts 
to contact the minor co-defendant, whose ad- 
dress counsel was unable to obtain, fell within 
the wide range of professional assistance. Tay- 
lor v. State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 50 (Tenn. Crim. App. Feb. 10, 2021). 

Petition for post-conviction relief was prop- 
erly denied because the trial court did not 
abuse its discretion in ordering the use of 
minimal physical restraints at trial; the trial 
court considered that petitioner had an exten- 
sive criminal history and a pending escape 
charge, it stressed the importance of concealing 
the shackles from the jury and had petitioner 
brought into the courtroom before the jury 
arrived, and petitioner was allowed to dress in 
civilian clothes for trial. Way v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 53 (Tenn. 
Crim. App. Feb. 11, 2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defendant received ineffective assistance of 
counsel at trial and on appeal, that the State of 
Tennessee committed prosecutorial misconduct 
during closing argument, and that the State 
withheld exculpatory evidence. Furthermore, 
even if defendant had not waived the claim that 
defendant was actually innocent, defendant 
failed to present any newly discovered evidence 
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to support the claim. French v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 103 (Tenn. 
Crim. App. Mar. 23, 2021). 


15. Punishment. 

Trial court erred in denying petitioner’s ap- 
plication for a writ of habeas corpus relief 
because petitioner stated entitlement to habeas 
corpus relief in the form of the application of 
pretrial jail credit, and he had no direct appeal 
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avenue to challenge the denial of pretrial jail 
credit; the trial court awarded pretrial jail 
credit, but there was no indication on the judg- 
ment forms that petitioner was credited for the 
13 days he was detained in the juvenile court 
detention center. Anderson v. Washburn, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 79 
(Tenn. Crim. App. Feb. 5, 2019), rev’d, — 
S.W.3d —, 2019 Tenn. LEXIS 248 (Tenn. June 
27, 2019). 


NOTES TO DECISIONS 


ANALYSIS 


1. Waiver. 
6. Reviewability. 
7 Jurisdiction. 


1. Waiver. 

Because petitioner failed to include his Brady 
issue in his pro se or amended petition for 
post-conviction relief as required, it was 
waived. Connor v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 729 (Tenn. Crim. App. 
Sept. 27, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 111 (Tenn. Feb. 20, 2019). 

Defendant did not waive the issue of trial 
counsel’s failure to object to testimony regard- 
ing defendant’s prior incarceration because, al- 
though defendant did not explicitly include in 
petitions a claim that counsel was ineffective 
for failing to object to the testimony, defendant 
did generally claim that defendant received 
ineffective assistance. Further, when defendant 
raised the issue during the post-conviction 
hearing, the State of Tennessee never objected 
on the basis that defendant failed to include the 
issue in post-conviction petitions. Matthews v. 
State, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 155 (Tenn. Crim. App. Mar. 11, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
305 (Tenn. July 17, 2019). 

Petitioner waived review of his claim that his 
petition for post-conviction relief had to be 
considered timely because he failed to raise the 
issue in his post-conviction petition. Fuller v. 
State, — S.W3d —, 2019 Tenn. Crim. App. 
LEXIS 636 (Tenn. Crim. App. Oct. 8, 2019). 


6. Reviewability. 
Post-conviction court in defendant’s rape 
case should have summarily dismissed defen- 


dant’s post-conviction claims related to defen- 
dant’s separate assault case that were raised 
for the first time in the amended petition for the 
rape case. Pilate v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 614 (Tenn. Crim. App. 
Aug. 14, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 763 (Tenn. Dec. 6, 2018). 

That petitioner failed to name any specific 
claim in his appellate brief did not prevent him 
from presenting that claim upon remand be- 
cause the post-conviction court summarily dis- 
missed the petition in its entirety, and the 
summary dismissal of the petition, not the 
merit of any particular claim, was the sole issue 
in the appeal; petitioner could amend his peti- 
tion for post-conviction relief to assert addi- 
tional claims prior to the evidentiary hearing. 
Thomas v. State, — S.W3d —, 2018 Tenn. 
Crim. App. LEXIS 633 (Tenn. Crim. App. Aug. 
17, 2018). 


7. Jurisdiction. 

Post-conviction court erred in dismissing de- 
fendant’s petition for relief because the court 
had jurisdiction to consider the petition—de- 
fendant pleaded guilty in a general sessions 
court and filed his petition in a court of record 
in the same county—and that his petition 
stated a colorable claim of ineffective assistance 
of counsel—counsel failed to advise defendant 
of the immigration consequences of the plea— 
and defendant maintained that he would not 
have accepted the guilty plea but for trial 
counsel’s deficiencies. Guerra-Rosales v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 360 
(Tenn. Crim. App. May 21, 2020). 
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NOTES TO DECISIONS 


ANALYSIS 


Waiver. 

Time-Barred Claims. 

Previously Determined. 

Ineffective Assistance of Counsel. 

‘ Summary Dismissal Improper. 

0. Denial of Relief. 

3. Failure to Raise Question Previously. 


Ke SO NOUR 


3. Waiver. 

Petitioner did not raise double jeopardy, ex 
post facto, or merger issues as a basis for 
post-conviction relief outside of the scope inef- 
fective assistance, and thus as independent 
bases for post-conviction relief, those issues 
were waived under T.C.A. § 40-30-106(g). 
Johnson v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 848 (Tenn. Crim. App. Sept. 
15, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 122 (Tenn. Feb. 23, 2018). 

Petitioner failed to state his claim of ineffec- 
tive assistance regarding the failure to object to 
a machete photograph with any specificity in 
his petition, and because the issue was not 
addressed in the order denying relief and peti- 
tioner cited no authority or argument, he did 
not overcome the presumption of waiver; in any 
event, his claim failed, as the photographs were 
not a part of the record, plus petitioner con- 
fessed to swinging the machete, and neither 
deficient performance nor prejudice was shown. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 409 (Tenn. July 18, 2018). 

Although defendant waived claims of pros- 
ecutorial misconduct by not raising them in 
defendant’s direct appeal, the issues were at 
times discussed in the appellate brief as if they 
stood alone and at other times as if they were 
being raised in the context of an ineffective 
assistance of counsel claim. Accordingly, the 
appellate court addressed the issues on the 
merits, waiver notwithstanding, because they 
were discussed in addressing defendant’s 
claims of ineffective assistance of trial and 
appellate counsel. Guinn v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 257 (Tenn. Crim. 
App. Apr: 5, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 499 (Tenn. Aug. 8, 2018). 

Inmate was not entitled to post-conviction 
relief due to counsel’s alleged ineffective assis- 
tance when the inmate pled guilty because (1) 
appellate issues not raised in original or 
amended _ post-conviction petitions were 
waived, and, (2) notwithstanding waiver, the 
post-conviction court was authorized to credit 
counsel’s testimony over the inmate’s contrary 


testimony that counsel pressured the inmate to 
plead guilty. Sharkey v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 629 (Tenn. Crim. 
App. Aug. 17, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 775 (Tenn. Dec. 6, 2018). 

Record reflected that petitioner was permit- 
ted to file her application for review of the 
Court of Criminal Appeals’ decision and the 
Supreme Court denied petitioner’s application. 
Petitioner failed to argue this issue in her 
application and thus waived it on appeal. 
Smith v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 651 (Tenn. Crim. App. Aug. 23, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 690 (Tenn. Nov. 15, 2018). 

Any claims regarding judicial bias and recu- 
sal were waived; petitioner never filed a motion 
seeking disqualification or recusal of the trial 
court and petitioner did not raise the issue until 
he filed his petition for post-conviction relief, 
but even then, he claimed only that the trial 
court had made an inappropriate comment and 
did not argue that the trial court should have 
recused itself. Phillips v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 703 (Tenn. Crim. 
App. Sept. 17, 2018), review denied and ordered 
not published, — S.W.3d —, 2019 Tenn. LEXIS 
34 (Tenn. Feb. 21, 2019). 

Because petitioner failed to raise the free- 
standing double jeopardy issue in the post- 
conviction court, he waived the issue. Evans v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 769 (Tenn. Crim. App. Oct. 15, 2018). 

Petitioner waived his double jeopardy claim 
by entering his guilty plea in count two to 
possession of a firearm, but in any event, he 
was not entitled to relief because a directed 
verdict on count two, which was contingent on 
the jury’ guilty verdict in count one, first 
degree murder, did not preclude him from being 
retried on count two; the directed verdict was 
entered because count one was not an enumer- 
ated dangerous felony, and when the verdict on 
count one was set aside, petitioner returned to 
the position he held post-indictment. Evans v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 769 (Tenn. Crim. App. Oct. 15, 2018). 

Because petitioner failed to raise a free- 
standing claim regarding the defective nature 
of his indictment in his two amended petitions 
and failed to specifically incorporate his pro se 
petition raising this issue, he effectively aban- 
doned the issue. Evans v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 769 (Tenn. Crim. 
App. Oct. 15, 2018). 

Petitioner’s claim regarding the ineffective- 
ness of trial counsel had been previously deter- 
mined, and it was noted that the post-convic- 
tion court found that all issues about the search 
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of a computer were adequately addressed by 
counsel; as a petitioner was bound by the deci- 
sions of his post-conviction counsel including 
the strategic decision not to pursue certain 
claims, petitioner’s current claim regarding the 
validity of the search warrant was waived. 
Aguilar v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 863 (Tenn. Crim. App. Nov. 27, 
2018). 

Petitioner waived consideration of her claim 
by failing to present the freestanding Sixth 
Amendment claim to the post-conviction court. 
Polochak v. State, — S.W.38d —, 2019 Tenn. 
Crim. App. LEXIS 709 (Tenn. Crim. App. Nov. 
4, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 175 (Tenn. Mar. 26, 2020). 

Petitioner did not challenge the admission of 
a witness’s statement on Sixth Amendment 
grounds either at trial or on direct appeal, the 
issue was waived. Polochak v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 709 (Tenn. 
Crim. App. Nov. 4, 2019), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 175 (Tenn. Mar. 
26, 2020). 

Petitioner waived consideration of her claim 
by failing to present the freestanding Sixth 
Amendment claim to the post-conviction court. 
Polochak v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 709 (Tenn. Crim. App. Nov. 
4, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 175 (Tenn. Mar. 26, 2020). 

Because petitioner had the opportunity to 
raise the issue of prosecutorial misconduct on 
direct appeal and failed to do so, the issue was 
waived. Vargas v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 145 (Tenn. Crim. App. 
Feb. 26, 2020). 

Because petitioner could have presented an 
issue for review on direct appeal but chose not 
to, it was waived. Chapman v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 265 (Tenn. 
Crim. App. Apr. 17, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 566 (Tenn. Sept. 
16, 2020). 

In an action for postconviction relief, the 
inmate waived any claim that the postconvic- 
tion court erred in denying him relief for claims 
of prosecutorial vindictiveness because he 
failed to raise the issue on direct appeal. 
McNary v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 288 (Tenn. Crim. App. Apr. 
24, 2020), appeal denied, McNary v. State, — 
S.W.3d —, 2020 Tenn. LEXIS 495 (Tenn. Sept. 
17, 2020). 

Petitioner did not raise an equal protection 
claim on direct appeal, and neither of the ex- 
ceptions in the statute applied, and thus this 
issue was also waived. Harris v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 710 
(Tenn. Crim. App. Nov. 3, 2020). 

As petitioner raised an issue for the first time 
in his pro se petition for post-conviction relief, 
the issue was waived. Jones v. State, — S.W.3d 
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—, 2020 Tenn. Crim. App. LEXIS 767 (Tenn. 
Crim. App. Nov. 30, 2020). 

Petitioner’s “free-standing” claim that his 
right to due process was violated when he was 
ordered to wear leg restrains was waived as a 
ground for post-conviction relief because it was 
not presented ondirect appeal. Way v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 53 
(Tenn. Crim. App. Feb. 11, 2021). 

With regard to petitioner’s claim that counsel 
failed to obtain his medical records, petitioner 
didnot raise the claim in his post-conviction 
petition and, therefore, waived it on appeal. 
Way v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 53 (Tenn. Crim. App. Feb. 11, 
2021). 


4. Time-Barred Claims. 

Interest of justice did not demand waiver of 
the timely filing requirement because the is- 
sues raised in petitioner’s action had been 
waived since they could have been raised at his 
previous revocation hearing or on appeal from 
the trial court’s order revoking his probation; 
also, the merits of the post-conviction matter 
had been previously determined. Hassman v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 152 (Tenn. Crim. App. Mar. 11, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
351 (Tenn. July 19, 2019). 

Petitioner filed a petition for relief on March 
26, 1999 and the preliminary order appointing 
post-conviction counsel was filed on January 
12, 2000, but counsel did not file an amended 
petition until October 9, 2018; while counsel’s 
delay in filing was much longer than necessary, 
there was no indication that the legislature or 
the Tennessee Supreme Court intended for a 
petitioner to be granted relief simply because of 
non-compliance of performing an act within a 
certain time limit, and petitioner was provided 
a full and fair hearing. Chapman v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 265 
(Tenn. Crim. App. Apr. 17, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 566 (Tenn. 
Sept. 16, 2020). 


5. Previously Determined. 

Although defendant maintained that the 
State violated the mandatory joinder rule, be- 
cause the appellate court previously deter- 
mined that the offenses committed on Novem- 
ber 10 and December 8, 2006, were not part of 
the same criminal episode, defendant was not 
entitled to relief on that issue. Grimes v. State, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. Apr. 19, 2018), vacated, — 
S.W.3d —, 2018 Tenn. LEXIS 398 (Tenn. Aug. 
10, 2018). 

Post-conviction court did not err by conclud- 
ing that any claim with regard to trial counsel’s 
performance was barred in the post-conviction 
proceeding because petitioner raised the issue 
of ineffective assistance in his motion for new 
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trial and on direct appeal, and both the trial 
court and the court of criminal appeals passed 
on that issue; thus, all claims regarding trial 
counsel’s actions qualified as having been pre- 
viously determined and could not form a basis 
for post-conviction relief. Thomas v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 633 
(Tenn. Crim. App. Aug. 17, 2018). 

Post-conviction court erred in summarily dis- 
missing petitioner’s claims because he had not 
previously presented those claims, and, as 
such, they had never been passed on by a court 
of competent jurisdiction after a full and fair 
hearing; because those claims could not qualify 
as having been previously determined, they 
were not barred in the post-conviction proceed- 
ing. Thomas v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 633 (Tenn. Crim. App. Aug. 
17, 2018). 

Petitioner was barred from filing a second 
petition for post-conviction relief under the 
Post-Conviction Procedure Act, which contem- 
plates the filing of only one petition for post- 
conviction relief, because by raising “ineffective 
assistance” in his initial filing, prior courts 
applied the law of the Post-Conviction Proce- 
dure Act. Hassman v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 152 (Tenn. Crim. App. 
Mar. 11, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 351 (Tenn. July 19, 2019). 

Because the issue of whether defendant’s 
Sixth Amendment rights were violated when 
the cellmate, acting as a State agent, interro- 
gated him had been previously determined, 
defendant was not entitled to relief. Frelix v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 653 (Tenn. Crim. App. Oct. 5, 2020). 


7. Ineffective Assistance of Counsel. 

Because petitioner raised a broad claim of 
ineffective assistance of counsel in his amended 
petitions for post-conviction relief and, more 
importantly, specifically raised and presented 
proof on those specific alleged deficiencies at 
the evidentiary hearing, those issues were not 
waived. Bozza v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 24 (Tenn. Crim. App. Jan. 
17, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 207 (Tenn. Apr. 15, 2020). 


9. Summary Dismissal Improper. 


Post-conviction court erred in summarily dis- 
missing petitioner’s post-conviction petition for 
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failure to state a colorable claim; the court was 
unable to conclude that petitioner had argued 
ineffective assistance of counsel prior to this 
proceeding and the post-conviction court erred 
in determining that the claims had been previ- 
ously determined. Because the claims, if true, 
would entitle him to relief, he presented a 
colorable claim for relief and appointment of 
counsel was necessary. Tuttle v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 235 
(Tenn. Crim. App. Apr. 12, 2019). 


10. Denial of Relief. 

Defendant was not entitled to postconviction 
relief following convictions for drug related 
offenses because the State of Tennessee did not 
fail to disclose facts that would have been 
classified as Brady material, any issues related 
to the validity of a search warrant had already 
been litigated at trial and on appeal and were 
thus not properly presented, and the post- 
conviction court did not abuse its discretion 
when it quashed a subpoena of a witness whose 
testimony would have been irrelevant in light 
of the issues properly before the court. Davis v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 607 (Tenn. Crim. App. Aug. 138, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
779 (Tenn. Dec. 5, 2018). 


13. Failure to Raise Question Previously. 

Issue of whether the trial court engaged in 
improper ex parte communication with the 
jury, by asking them during their deliberations 
if they wanted the clerk to order food for them, 
was waived because defendant failed to raise 
the constitutional challenge in the trial court 
and in a previous appeal. Poston v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 858 
(Tenn. Crim. App. Sept. 22, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 53 (Tenn. 
Jan. 18, 2018). 

Petitioner raised a stand-alone claim that he 
was unconstitutionally denied his right to tes- 
tify, but, as argued by the State, this issue 
should have been raised on direct appeal and 
was not cognizable as a post-conviction claim. 
Hooten v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 757 (Tenn. Crim. App. Oct. 5, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 138 (Tenn. Feb. 20, 2019). 


NOTES TO DECISIONS 


ANALYSIS 


i, Responsibilities of Counsel. 
4, Summary Dismissal Improper. 


1. Responsibilities of Counsel. 

Petitioner filed a petition for relief on March 
26, 1999 and the preliminary order appointing 
post-conviction counsel was filed on January 
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12, 2000, but counsel did not file an amended 
petition until October 9, 2018; while counsel’s 
delay in filing was much longer than necessary, 
there was no indication that the legislature or 
the Tennessee Supreme Court intended for a 
petitioner to be granted relief simply because of 
non-compliance of performing an act within a 
certain time limit, and petitioner was provided 
a full and fair hearing. Chapman v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 265 
(Tenn. Crim. App. Apr. 17, 2020), appeal denied, 
— §$.W.3d —, 2020 Tenn. LEXIS 566 (Tenn. 
Sept. 16, 2020). 
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4. Summary Dismissal Improper. 

Post-conviction court erred in dismissing de- 
fendant’s petition, without a hearing, as time- 
barred because the order incorporated the in- 
correct dates and the misstatement about 
defendant waiving his right to appeal in the 
State’s response and the final action of the 
highest state appellate court to which an ap- 
peal was taken occurred when the court of 
criminal appeals dismissed defendant’s direct 
appeal. Seay v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 481 (Tenn. Crim. App. June 
29, 2018). 


NOTES TO DECISIONS 


1. Evidentiary Hearing. 

Post-conviction court did not abuse its discre- 
tion in denying defendant another continuance 
for the purpose of calling an expert witness or 
violate defendant’s due process rights by refus- 
ing to give defendant another opportunity be- 
cause three of the four evidentiary hearings 
that were held included the presentation of 
testimony and evidence; he could have called a 
domestic violence expert at any of the first 
three hearings of his choosing, but he chose not 
to; only at the conclusion of the third hearing 
did defendant request a continuance to call a 
domestic violence expert; and defendant’s re- 
quest was denied as he had plenty of opportu- 
nities at the prior hearings over the course of 
almost a year to call such a witness. Davis v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 562 (Tenn. Crim. App. July 26, 2018). 

In a case in which defendant obtained an 
agreed order stating that counsel had provided 
ineffective assistance in drafting the certified 
questions, his judgments of conviction were 
vacated, and he was allowed to withdraw his 
guilty plea, and his guilty plea to the same 
offenses was accepted, with defendant reserv- 
ing two new certified questions of law, because 
the post-conviction procedures and law requir- 
ing the setting of an evidentiary hearing, de- 
fendant to prove the allegations of fact by clear 
and convincing evidence, and him to establish 
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that defense counsel’s performance was both 
deficient and prejudicial were not followed be- 
fore the new certified questions were reserved, 
and he could not establish prejudice, his appeal 
was dismissed. State v. Forest, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 660 (Tenn. Crim. 
App. Aug. 27, 2018). 

Post-conviction court never conducted an evi- 
dentiary hearing on the issues raised in the 
post-conviction petition, and instead, the court 
entered an order granting a delayed appeal but 
did not include a statement that the court was 
staying the proceedings on petitioner’s remain- 
ing claim; the post-conviction court should have 
followed the procedure outlined in T.C.A. § 40- 
30-113(a)(3), which authorized petitioner to file 
a proper motion for new trial within 30 days, 
and remand for a full hearing was ordered. 
Rogers v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 858 (Tenn. Crim. App. Nov. 20, 
2018). 

Defendant’s petition for post-conviction relief 
was properly denied as defendant’s claim that 
the post-conviction court did not enter an order 
setting his evidentiary hearing failed because 
the record showed that defendant was informed 
of the hearing date, requested that he repre- 
sent himself, and was prepared to present proof 
the day of the post-conviction hearing. Steed v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 21 (Tenn. Crim. App. Jan. 11, 2019). 


NOTES TO DECISIONS 


ANALYSIS 


Guilty Plea. 

Burden of Proof. 

Evidence. 

Waiver of Ground for Relief. 


eo 


Denial of Relief. 

Ineffective Assistance of Counsel. 
—Clear and Convincing Evidence. 
Statute of Limitations. 

Petition Properly Denied. 
Post-conviction Review. 
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15. Effective Assistance of Counsel. 


1. Guilty Plea. 

Defendant’s petition for post-conviction relief 
was properly denied because his claims about 
the involuntariness of his guilty plea were 
belied by the transcript of the plea hearing, in 
which he was advised of his constitutional 
rights and his sentencing range; he affirmed 
that he was clear-minded and that it was his 
desire to plead guilty; and he failed to prove 
that he received ineffective assistance of coun- 
sel that would have otherwise rendered his 
guilty plea involuntary and unintelligent. Hol- 
ley v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 949 (Tenn. Crim. App. Nov. 9, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 83 (Tenn. Feb. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as he entered a knowing, 
intelligent, and voluntary best interest guilty 
plea because counsel discussed the plea agree- 
ment and the State’s evidence with defendant; 
counsel reviewed the plea form twice with de- 
fendant before he entered his plea; the guilty 
plea hearing transcript reflected that defen- 
dant told the trial court he understood he was 
waiving certain rights by pleading guilty and 
that he did not have any questions about his 
plea; defendant said he understood that the 
court would determine the length of the sen- 


tence; and the court asked defendant whether 


it was in his best interest to plead guilty, and 
defendant responded in the affirmative. Smith 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 959 (Tenn. Crim. App. Nov. 14, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
180 (Tenn. Mar. 16, 2018). 

Defendant was not entitled to post-conviction 
relief because the post-conviction court found 
that defendant pleaded guilty voluntarily in 
that defendant made no complaints at the plea 
hearing as defendant acknowledged at the evi- 
dentiary hearing that defendant received the 
minimum sentences possible and that the pleas 
were in defendant’s best interest. Perry v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 150 (Tenn. Crim. App. Feb. 26, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
336 (Tenn. June 8, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as his guilty plea was 
knowingly and voluntarily entered as he admit- 
ted on cross-examination that the trial court 
said that he would receive a 23-year sentence; 
he had an extensive record and was familiar 
with criminal proceedings; plea counsel was 
competent to represent him; and plea counsel 
and the trial court adequately advised defen- 
dant of the nature of his plea. Cobb v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 273 
(Tenn. Crim. App. Apr. 12, 2018), appeal denied, 
—§.W.3d —, 2018 Tenn. LEXIS 441 (Tenn. July 
18, 2018). 
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Defendant failed to establish by clear and 
convincing evidence that the proof preponder- 
ated against the findings of the post-conviction 
court that defendant received the effective as- 
sistance of counsel and that defendant’s guilty 
plea to second degree murder was entered 
knowingly and voluntarily. Both trial counsel 
and the trial court informed defendant of the 
terms and consequences contained within the 
plea agreement, and, following the court’s de- 
tailed colloquy, defendant stated under oath 
that defendant understood and wanted to plead 
guilty. Chaleunsak v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 395 (Tenn. Crim. App. 
May 21, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 572 (Tenn. Sept. 13, 2018). 

Defendant was not entitled to post-conviction 
relief because defendant failed to demonstrate 
that defendant was denied the effective assis- 
tance of counsel, through either a deficiency in 
counsel’s representation or any prejudice to 
defendant’s case, or that defendant’s guilty 
pleas were unknowing and involuntary due to 
coercion by counsel. The evidence revealed that 
defendant was familiar with criminal proceed- 
ings, was represented and advised by compe- 
tent and experienced counsel, and was satisfied 
at the plea hearing with the representation. 
Walker v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 443 (Tenn. Crim. App. June 11, 
2018). 

Record supported the post-conviction court’s 
determination that petitioner entered knowing, 
intelligent, and voluntary guilty pleas, The 
guilty plea hearing transcript reflected that 
petitioner was asked whether he was freely and 
voluntarily pleading guilty and that petitioner 
responded in the affirmative. Tate v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 617 
(Tenn. Crim. App. Aug. 15, 2018). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because the re- 
cord supported its determination that peti- 
tioner entered knowing, intelligent, and volun- 
tary guilty pleas; petitioner told the court that 
he understood the plea agreement and the 
rights he waived by pleading guilty, that he was 
satisfied with counsel’s performance, that he 
had reviewed the discovery materials with 
counsel, and that he felt comfortable entering 
his guilty pleas. Carpenter v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 639 (Tenn. 
Crim. App. Aug. 21, 2018). 

Post-conviction court afforded petitioner a 
full hearing on whether he entered his guilty 
plea knowingly and voluntarily and found that 
counsel did not coerce him into pleading guilty; 
as petitioner failed to show that the trial court 
would have granted his motion to withdraw his 
plea, he failed to demonstrate prejudice, and 
the post-conviction court properly denied his 
petition for post-conviction relief. Phillips v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 703 (Tenn. Crim. App. Sept. 17, 2018), 
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review denied and ordered not published, — 
S.W.3d —, 2019 Tenn. LEXIS 34 (Tenn. Feb. 21, 
2019). 

Defendant failed to show entitlement to post- 
conviction relief because defendant’s plea was 
knowing and voluntary as defendant graduated 
from high school and was able to read and 
admitted to the trial court that defendant was 
familiar with the plea process having entered 
guilty pleas in the past, trial counsel met with 
defendant and discussed plea negotiations as 
well as the likelihood of success at trial, and 
trial counsel and the trial court adequately 
advised defendant of the nature of the plea. 
Al-Khafajy v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 746 (Tenn. Crim. App. Oct. 2, 
2018), appeal denied, Al-Khafajy v. State, — 
S.W.3d —, 2019 Tenn. LEXIS 43 (Tenn. Jan. 16, 
2019). 

Defendant’s petition for post-conviction relief 
was properly denied as his guilty plea to filing a 
false police report was knowingly and volun- 
tarily entered because his plea counsel testified 
that defendant was lucid; defendant’s family, 
who was present at the plea hearing, recalled 
that defendant had been doing drugs, but pro- 
vided no evidence that he was too drugged to 
understand the proceedings; and, during the 
plea colloquy, defendant answered clearly and 
was not too incoherent to participate. Kidd v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 8138 (Tenn. Crim. App. Nov. 1, 2018). 

Evidence indicated that an assistant attor- 
ney general extended a plea offer to petitioner 
and his co-defendants expressly conditioned 
upon all three men accepting the offer. It was 
entirely reasonable for the assistant attorney 
general to interpret the actions of a co-defen- 
dant’s counsel as a repudiation of the offer and 
to then withdraw it. Alston v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 865 (Tenn. 
Crim. App. Nov. 27, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as he was not entitled to 
relief on the ground that his plea was not 
knowing and voluntary because he fully under- 
stood the consequences of his guilty plea; trial 
counsel explained to him what the proof would 
be at trial if co-defendant’s statement were not 
admitted into evidence; and that, by entering 
into the plea, he avoided the evading arrest and 
firearms charges and the mandatory consecu- 
tive sentence the firearm charge required. 
Farmer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 882 (Tenn. Crim. App. Dec. 5, 
2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because defendant knowingly and volun- 
tarily entered into the plea agreement as coun- 
sel testified that he explained to defendant that 
his sentences in the two cases had to be served 
consecutively; the trial court spent a significant 
amount of time explaining to defendant why he 
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could not receive jail credits on both sentences, 
and explained the consecutive nature of defen- 
dant’s sentences; and defendant stated, under 
oath, that he understood and that it was his 
desire to enter into the plea agreement. Wade v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 36 (Tenn. Crim. App. Jan. 17, 2019). 

Post-conviction court did not err in denying 
petitioner relief, as his guilty pleas were know- 
ingly and voluntarily entered and ineffective 
assistance of counsel was not shown; counsel’s 
failure to inform petitioner that he would be 
subject to lifetime registration did not render 
his pleas invalid as counsel was not required to 
explain fully the sexual offender registry. Coun- 
sel explained to petitioner that he would be on 
the sex offender registry and the ramifications 
of what that meant. Ford v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 164 (Tenn. Crim. 
App. Mar. 14, 2019). 

Post-conviction court did not err in denying 
relief regarding counsel’s conduct at petition- 
er’s sentencing hearing, as he failed to show 
ineffective assistance of counsel; his guilty 
pleas were knowingly and voluntarily entered, 
as the trial court informed him of the range of 
punishment, he stated that he understood, plus 
he testified that he had instructed counsel to 
accept a plea agreement without an agreed 
upon sentence. Thompson v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 166 (Tenn. 
Crim. App. Mar. 14, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 284 (Tenn. June 
19542019): 

Evidence did not preponderate against the 
post-conviction court’s finding that counsel 
made a strategic decision not to pursue the 
withdrawal of the guilty plea, and counsel’s 
multiple discussions with petitioner dealt with 
his sentencing exposure if he withdrew his 
guilty plea and went to trial; counsel’s strategy 
included a decision not to explain the further 
difficulties involved in withdrawing the plea 
after sentencing, which was not second guessed 
on review, and petitioner was not entitled to 
post-conviction relief. Talley v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 71 (Tenn. 
Crim. App. Feb. 6, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 338 (Tenn. June 
3, 2020). 

Although petitioner testified that he chose to 
plead guilty based on counsel’s advice that he 
could withdraw his plea at a later date, the 
post-conviction court found that petitioner’s 
testimony was not credible; he had not provided 
any credible evidence that his plea was not 
knowingly and voluntarily entered, and thus he 
was not entitled to post-conviction relief. Talley 
v. State, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 71 (Tenn. Crim. App. Feb. 6, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
338 (Tenn. June 3, 2020). 

Petitioner was not entitled to post-conviction 
relief and counsel was not ineffective for failing 
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to request withdrawal of petitioner’s guilty 
plea; he communicated to counsel that he 
wished to go forward with sentencing following 
the entry of his plea and he never raised his 
desire to withdraw his plea during the sentenc- 
ing hearing. As petitioner failed to provide a 
just reason to withdraw his plea, he failed to 
show that, but for counsel’s inaction, the trial 
court would have granted a request to with- 
draw his plea, Talley v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 71 (Tenn. Crim. 
App. Feb. 6, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 338 (Tenn. June 3, 2020). 

Defendant did not prove that defendant’s 
pleas were rendered involuntary by defendant’s 
awareness of defendant’s potential sentencing 
exposure and by defendant having possibly 
damaged defendant’s working relationship 
with defendant’s counsel by threatening to as- 
sault counsel. Moreover, defendant’s testimony 
at the plea hearing affirmed that defendant 
understood the charges, had discussed the case 
and the plea offer with defendant’s attorney, 
and had voluntarily made the decision to plead 
guilty. Wade v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 132 (Tenn. Crim. App. Feb. 
21, 2020). 

In a petition for post-conviction relief, defen- 
dant’s guilty plea was entered knowingly and 
voluntarily as the guilty plea colloquy showed 
that the trial court engaged defendant in an 
extensive series of questions to ensure that he 
understood the rights he was waiving by enter- 
ing the guilty plea; and the post-conviction 
court determined that defendant was being 
untruthful in his assertion that the location 
where he was to serve his sentence was a 
material part of his guilty plea. Aldridge v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 648 (Tenn. Crim. App. Sept. 29, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant failed 
to show that his guilty plea was not knowingly, 
voluntarily, and intelligently made with the 
effective assistance of counsel as he stated that 
he was not forced to enter his plea and that no 
one had promised him anything; and he admit- 
ted that he never told the trial court at the 
guilty plea submission hearing that he felt 
pressured to accept the plea. Griffin v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 762 
(Tenn. Crim. App. Nov. 30, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because he pled guilty 
knowingly and voluntarily because he was not 
incompetent; trial counsel went over defen- 
dant’s plea petition with him, she explained his 
rights to him, including his right to a jury trial, 
and he understood those rights; defendant af- 
firmed that he was pleading guilty voluntarily, 
that he was entering his plea without being 
under the influence of alcohol or drugs, and 
that he was pleading guilty free of any force or 
threats; and defendant stated that he under- 
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stood what he was doing when he pled guilty. 
Halbrooks v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 813 (Tenn. Crim. App. Nov. 
30, 2020). 

Record supported the post-conviction court’s 
finding that petitioner entered knowing and 
voluntary guilty pleas because the trial court 
and trial counsel explained the nature and 
consequences of petitioner’s guilty plea; at the 
time petitioner entered his guilty pleas, he 
understood he would serve a nine-year sen- 
tencefor the drug charges, which would run 
concurrently with his pending aggravated as- 
sault charges. Woodruff v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 48 (Tenn. Crim. 
App. Feb. 10, 2021). 


3. Burden of Proof. 

Defendant failed to prove by clear and con- 
vincing evidence that defendant was denied the 
effective assistance of counsel at trial because, 
although defendant contended that trial coun- 
sel failed to follow defendant’s requested theory 
of defense by calling certain witnesses and 
producing certain video surveillance footage, 
defendant failed to present these witnesses or 
the alleged video recording at an evidentiary 
hearing and the appellate court could not 
speculate as to the content of the potential 
testimony or recording. Allen v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 120 
(Tenn. Crim. App. Feb. 20, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 305 
(Tenn. May 16, 2018). 

In a case in which defendant obtained an 
agreed order stating that counsel had provided 
ineffective assistance in drafting the certified 
questions, his judgments of conviction were 
vacated, and he was allowed to withdraw his 
guilty plea, and his guilty plea to the same 
offenses was accepted, with defendant reserv- 
ing two new certified questions of law, because 
the post-conviction procedures and law requir- 
ing the setting of an evidentiary hearing, de- 
fendant to prove the allegations of fact by clear 
and convincing evidence, and him to establish 
that defense counsel’s performance was both 
deficient and prejudicial were not followed be- 
fore the new certified questions were reserved, 
and he could not establish prejudice, his appeal 
was dismissed. State v. Forest, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 660 (Tenn. Crim. 
App. Aug. 27, 2018). 

Petitioner, who appealed the denial of her 
petition for post-conviction relief, failed to 
prove by clear and convincing evidence her 
claim that she was not competent to waive her 
rights because she was suffering from postpar- 
tum depression at the time of her police inter- 
views. Furthermore, trial counsel’s decision to 
not challenge the admissibility of petitioner’s 
statements was a reasonable strategic decision. 
McCollum v. State, — S.W.3d —, 2018 Tenn. 
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Crim. App. LEXIS 820 (Tenn. Crim. App. Nov. 
5, 2018). 

Defendant failed to carry defendant’s burden 
of establishing deficient performance or preju- 
dice by defendant’s trial counsel because defen- 
dant at a hearing for post-conviction relief did 
not produce witnesses or testimony regarding 
whether the witnesses could have been reason- 
ably located. Moreover, defendant provided no 
information or argument as to what testimony 
or information the witnesses would have pro- 
vided or why they were not available. Borum v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 109 (Tenn. Crim. App. Feb. 15, 2019). 

Due process considerations did not require 
tolling of the statute of limitations for defen- 
dant’s petition for post-conviction relief because 
defendant did not establish incompetence, by 
clear and convincing evidence, due to defen- 
dant’s learning disability and it was defen- 
dant’s choice not to engage with the clerk in the 
law library or any other inmate or person who 
could help defendant with defendant’s case. 
Delk v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 102 (Tenn. Crim. App. Feb. 19, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 444 (Tenn. July 7, 2020). 

Even without trial counsel’s testimony at the 
post-conviction evidentiary hearing to contra- 
dict petitioner’s claims, petitioner failed to es- 
tablish by clear and convincing evidence that 
he was entitled to post-conviction relief. Accord- 
ingly, a second evidentiary hearing was not 
necessary. Snipes v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 256 (Tenn. Crim. App. 
Apr. 16, 2020). 


4, Evidence. 

Defendant was unable to prove that the State 
of Tennessee failed to provide defendant with 
exculpatory evidence because there was no way 
to determine the contents of a missing sealed 
manila envelope by even a preponderance of 
the evidence standard, much less by a clear and 
convincing standard. Because there was no 
evidence as to the contents of the missing 
envelope, there also was no evidence that the 
contents included exculpatory material. Bras- 
well v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 269 (Tenn. Crim. App. Apr. 9, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 595 (Tenn. Sept. 14, 2018). 


5. Waiver of Ground for Relief. 

Petitioner failed to state his claim of ineffec- 
tive assistance regarding the failure to object to 
a machete photograph with any specificity in 
his petition, and because the issue was not 
addressed in the order denying relief and peti- 
tioner cited no authority or argument, he did 
not overcome the presumption of waiver; in any 
event, his claim failed, as the photographs were 
not a part of the record, plus petitioner con- 
fessed to swinging the machete, and neither 
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deficient performance nor prejudice was shown. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 409 (Tenn. July 18, 2018). 

Because petitioner failed to include his Brady 
issue in his pro se or amended petition for 
post-conviction relief as required, it was 
waived. Connor v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 729 (Tenn. Crim. App. 
Sept. 27, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 111 (Tenn. Feb. 20, 2019). 

Post-conviction court properly denied defen- 
dant’s petition for relief because, although the 
petition included a general claim of counsel’s 
failure to investigate the case, defendant tech- 
nically waived consideration of the precise is- 
sue presented inasmuch as the issue of the lack 
of gunshot residue testing was not developed in 
any meaningful way, and at least six people 
testified at trial that defendant had a gun when 
the shooting occurred. Polk v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 111 (Tenn. 
Crim. App. Feb. 15, 2019). 

Interest of justice did not demand waiver of 
the timely filing requirement because the is- 
sues raised in petitioner’s action had been 
waived since they could have been raised at his 
previous revocation hearing or on appeal from 
the trial court’s order revoking his probation; 
also, the merits of the post-conviction matter 
had been previously determined. Hassman v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 152 (Tenn. Crim. App. Mar. 11, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
351 (Tenn. July 19, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for not seeking to exclude his 
prior aggravated robbery conviction as defen- 
dant had already decided not to testify when 
trial counsel and the prosecutor learned that 
the conviction was for aggravated robbery and 
not aggravated burglary; and defendant’s deci- 
sion not to testify was due to defendant’s crimi- 
nal history, which included several other felony 
convictions. Wilson v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 572 (Tenn. Crim. App. 
Sept. 17, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 118 (Tenn. Feb. 20, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective as counsel explained the concept 
of criminal responsibility to defendant; and 
defendant rejected the State’s offer of a plea 
agreement, stating that if he was going to jail, 
a jury or the judge would give him that sen- 
tence. Wilson v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 572 (Tenn. Crim. App. Sept. 
17, 2019), appeal denied, — S.W.8d —, 2020 
Tenn. LEXIS 118 (Tenn. Feb. 20, 2020). 


6. Denial of Relief. 
Petitioner, of her own volition, decided to 
accept a plea offer because she believed that 
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she would receive better medical care in the 
custody of the Department of Correction. Her 
decision did not constitute grounds for post- 
conviction relief. Hinson-Bull v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 16 
(Tenn. Crim. App. Jan. 7, 2019), appeal denied, 
Hinson-Bull v. State, — S.W.3d —, 2019 Tenn. 
LEXIS 184 (Tenn. Apr. 11, 2019). 

Although defendant asserted that remand of 
defendant’s case was appropriate so that defen- 
dant could present evidence identified at the 
post-conviction hearing, a remand to the post- 
conviction court for another evidentiary hear- 
ing was not warranted as the post-conviction 
court held an evidentiary hearing, defendant 
was afforded every opportunity to present evi- 
dence and argument at the hearing, and defen- 
dant was not entitled to post-conviction relief 
as defendant did not demonstrate that defen- 
dant received ineffective assistance of counsel. 
Moss v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 753 (Tenn. Crim. App. Nov. 25, 
2020). 

Petitioner was sitting on the couch in his 
home when he spoke with police and gave the 
non-inculpatory statement that was used at 
trial, plus he testified at trial that at the time 
he spoke with police, he did not think police had 
an arrest warrant or probable cause to arrest 
him; he did not show that he was subjected to 
custodial interrogation requiring the police to 
advise him of his Miranda rights, and his claim 
for post-conviction relief was properly denied. 
McKaughan v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 21 (Tenn. Crim. App. Jan. 
13;/2021). 

Petitioner presented no proof that he suf- 
fered a Gerstein violation, nor did he establish 
any connection between his detention and the 
evidence adduced at trial; therefore, he failed to 
establish a Fourth Amendment violation and 
he was not entitled to post-conviction relief. 
McKaughan v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 21 (Tenn. Crim. App. Jan. 
13, 2021). 


7. Ineffective Assistance of Counsel. 

Counsel advised petitioner not to testify due 
to his admission that he was connected to 
money seized from the vehicle and there was no 
indication that counsel’s strategy was from a 
lack of preparation; ineffective assistance was 
not shown and petitioner was not entitled to 
post-conviction relief. Vasquez v. State, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 1079 
(Tenn. Crim. App. May 28, 2015). 

As petitioner failed to show ineffective assis- 
tance , he was not entitled to post-conviction 
relief; counsel testified that he met with peti- 
tioner multiple times, both with and without an 
interpreter, and counsel explained that he was 
able to effectively communicate with petitioner 
without an interpreter and petitioner under- 
stood English to a greater extent than his 
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actions indicated, such that counsel was not 
deficient for failing to use an interpreter in all 
meetings. Vasquez v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 1079 (Tenn. Crim. 
App. May 28, 2015). 

Defendant’s petition for post-conviction relief 
alleging that he received ineffective assistance 
of counsel and that his guilty plea was involun- 
tary was properly denied as his first and second 
counsel were not ineffective in failing to inves- 
tigate his whereabouts on the dates alleged in 
the indictment because defendant admitted to 
engaging in sexual intercourse with the minor 
victim approximately 10 times over the previ- 
ous three years, and defendant did not present 
any evidence of an alibi for the listed dates at 
the post-conviction hearing; and defendant’s 
plea was not involuntary as there was no indi- 
cation at the guilty plea hearing that he was 
physically threatened by his first counsel or 
forced into entering his guilty plea. Collins v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 905 (Tenn. Crim. App. Dec. 6, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
256 (Tenn. Apr. 13, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as trial counsel’s performance 
was not deficient for failing to obtain an expert 
witness to testify on the defense of duress 
because defendant failed to produce an expert 
witness on duress to testify at the post-convic- 
tion hearing or to introduce evidence on what 
an expert witness might have presented and 
how it would have aided his defense. Mims v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 127 (Tenn. Crim. App. Feb. 24, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
375 (Tenn. June 9, 2017). 

Defendant’s petition for post-conviction re- 
hef, alleging that he was denied his right to the 
effective assistance of counsel as counsel did 
not advise him to testify at trial, was properly 
denied because defendant acknowledged that 
he had the right to testify, that it was his 
decision whether to testify, and that trial coun- 
sel discussed with him the advantages and 
disadvantages of testifying; and the post-con- 
viction court found that defendant chose not to 
testify, followed the advice of his family and 
trial counsel, and never indicated that he 
wanted to testify. Oliver v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 306 (Tenn. Crim. 
App. Apr. 25, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 434 (Tenn. July 20, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because the evidence did not prepon- 
derate against the finding that counsel was the 
more credible witness; counsel testified at the 
hearing that he discussed the plea offer con- 
tained in the letter from the State’s counsel 
with defendant prior to trial; counsel explained 
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the possibility of an effective life sentence to 
defendant and discussed the damaging poten- 
tial of the handwritten letter purportedly from 
defendant to the victim with defendant in 
preparation for trial; and the post-conviction 
court found the testimony of defendant’s 
mother that counsel did not discuss the con- 
tents of the letter with defendant incredible 
and unbelievable. Hagerman v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 359 
(Tenn. Crim. App. May 9, 2017), appeal denied, 
— $.W.3d —, 2017 Tenn. LEXIS 580 (Tenn. 
Sept. 20, 2017). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief, 
in which he alleged that he was denied the 
effective assistance of counsel, because the re- 
cord amply supported the post-conviction 
court’s determinations that defendant was not 
credible as the court emphasized that defen- 
dant testified that he had lied on more than one 
occasion during the guilty plea proceedings; 
and defense counsel met with the prosecutor, 
reviewed all the discovery and evidence, filed 
appropriate pleadings, met with defendant nu- 
merous times and ultimately negotiated a plea 
with a sentence carrying only one-eighth of 
defendant’s potential exposure. Lequire v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 390 (Tenn. Crim. App. May 15, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
516 (Tenn. Aug. 16, 2017). 

Defendant’s petition for post-conviction re- 
lief, arguing that trial counsel was ineffective 
in failing to present an alibi witness at trial, 
was properly denied because trial counsel tes- 
tified that he was not advised of an alibi wit- 
ness; and trial counsel noted that even if he had 
been advised of the alibi witness, it would not 
have made a difference in defendant’s case as 
the offense actually occurred on July 28, the 
day before the alibi witness said she celebrated 
her birthday with defendant. Bates v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 403 
(Tenn. Crim. App. May 17, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 481 
(Tenn. Aug. 18, 2017). 

Defendant was not entitled to post-conviction 
relief because defendant failed to offer any 
evidence at a post-conviction hearing that the 
challenged actions of defendant’s counsel; fail- 
ure to call a witness to testify, failure to object 
to the testimony of a witness, failure to ad- 
equately prepare a witness to testify, failure to 
adequately question witnesses, failure to object 
to the admission of evidence, and failure to 
effectively cross examine witnesses were any- 
thing but tactical decisions made after ad- 
equate preparation for trial. Saitta v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 825 
(Tenn. Crim. App. Sept. 8, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 51 (Tenn. Jan. 
18, 2018). 
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Denial of post-conviction relief was proper, 
because the inmate’s ineffective assistance of 
counsel claims failed, as counsel was not defi- 
cient for failing to object to a detective’s state- 
ment that defendant admitted there was an 
altercation given the inmate’s admission at 
trial that there was such an altercation and 
claim of self-defense, the DNA testing and evi- 
dence collection about which the inmate was 
complaining was neither practical nor would it 
have been helpful, and counsel testified that he 
did not call the inmate to testify at the sentenc- 
ing hearing because he was concerning about 
damaging evidence that could have been intro- 
duced through cross-examination. Moffitt v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 851 (Tenn. Crim. App. Sept. 18, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
90 (Tenn. Jan. 22, 2018). 

Petitioner was properly denied post-convic- 
tion relief because he failed to establish that 
trial counsel was deficient in failing to file a 
motion to recuse the trial judge since he sub- 
mitted no evidence at the post-conviction hear- 
ing that there was a valid reason to request 
recusal; trial counsel, knowing that a motion to 
recuse a judge would be unsuccessful, properly 
weighed the benefits of whether a motion re- 
questing recusal would be necessary and rea- 
sonably concluded that it was not. Armstrong v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 871 (Tenn. Crim. App. Sept. 27, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
31 (Tenn. Jan. 17, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of appellate 
counsel was properly denied because appellate 
counsel testified that he made a strategic deci- 
sion not to raise the suppression issue after 
considering the facts and the law as he did not 
believe that the appellate court would find that 
the issue had merit; and defendant did not 
show that the issue had any merit as the only 
evidence that defendant did not initiate contact 
with law enforcement was his testimony at the 
post-conviction hearing, which would not have 
been available to appellate counsel; and he 
agreed that the lieutenant read the Miranda 
warnings to him and that he waived his rights 
before making his statement. Rice v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 910 
(Tenn. Crim. App. Oct. 12, 2017), appeal denied, 
— 8.W.3d —, 2018 Tenn. LEXIS 82 (Tenn. Feb. 
15, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
was properly denied because trial counsel was 
not ineffective (1) in failing to request a jury 
instruction on corroboration of accomplice tes- 
timony as the witness was not an accomplice 
because the witness testified that defendant 
twice approached him and discussed robbing 
the victim, and both times he refused to help; 
and defendant’s own statement did not impli- 
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cate the witness in planning, committing, or 
sharing in the proceeds from the robbery; and 
(2) in failing to move for a judgment of acquittal 
on the basis of inconsistent verdicts as the proof 
supported defendant’s convictions for facilita- 
tion and felony murder. Rice v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 910 (Tenn. 
Crim. App. Oct. 12, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 82 (Tenn. Feb. 15, 
2018). 

Court of criminal appeals concluded that the 
evidence in the record did not preponderate 
against the judgment of the post-conviction 
court denying post-conviction relief. Although 
petitioner argued that she received ineffective 
assistance of counsel based on counsel’s failure 
to call certain witnesses and introduce certain 
evidence, the court of criminal appeals declined 
to second-guess a reasonably based trial strat- 
egy. Crews v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 916 (Tenn. Crim. App. Oct. 
16, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective during the resen- 
tencing hearing in 2007 by failing to object to 
the State’s reliance on his previous juvenile 
conviction for first degree murder because 
counsel decided not to contest the prior convic- 
tion as they believed it could benefit their 
argument to the jury that defendant would 
never be released from prison if given a life 
sentence; and, even if counsel had decided to 
file the motion to strike consideration of defen- 
dant’s juvenile conviction, it would have been 
denied as there was no constitutional or statu- 
tory restriction against the use of defendant’s 
prior juvenile conviction for first degree mur- 
der. Odom v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 922 (Tenn. Crim. App. Oct. 
20, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 252 (Tenn. Apr. 23, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as his original trial coun- 
sel were not ineffective because counsel ques- 
tioned each juror about whether their past 
experiences would affect their ability to remain 
impartial and neutral, and the jurors stated 
they could remain impartial despite their expe- 
riences; counsel moved to suppress defendant’s 
statement but were simply unsuccessful; defen- 
dant did not identify any potential witness 
counsel should have called to testify; at the 
time of defendant’s trial, there was no absolute 
prohibition to a juror being permitted to ques- 
tion a witness; and, in the failure to investigate 
claim, defendant failed to reference any other 
evidence his attorneys should have uncovered. 
Odom v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 922 (Tenn. Crim. App. Oct. 20, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
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counsel were not ineffective at the second re- 


sentencing hearing in failing to investigate 
defendant’s guilt to determine whether a re- 
sidual doubt defense was viable because defen- 
dant offered absolutely no evidence that coun- 
sel should have presented in support of a 
residual doubt defense during resentencing. 
Odom v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 922 (Tenn. Crim. App. Oct. 20, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
his counsel did not render ineffective assistance 
during the third sentencing hearing by not 
timely investigating, obtaining, and presenting 
evidence of his neurological and cognitive im- 
pairments in mitigation because counsel ex- 
plained that they chose not to focus their de- 
fense on defendant’s brain damage as counsel 
did not want evidence introduced that defen- 
dant could not control his impulses and would 
not attempt escape in the future because that 
would contradict their theory that defendant 
had become well-adjusted in prison, was 
viewed as a model inmate, and did not pose any 
future danger in prison. Odom vy. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017), appeal denied, 
—§.W.3d —, 2018 Tenn. LEXIS 252 (Tenn. Apr. 
23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel did introduce evidence at the 2007 
resentencing hearing that defendant suffered 
repeated sexual assaults as a child and adoles- 
cent to empathy from the jury, but counsel 
made a strategic decision to exclude extensive 
evidence relating to defendant’s time in a Mis- 
sissippi prison as counsel was unsuccessfully in 
precluding opening the door to evidence about 
defendant’s prior escape from prison. Odom v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 922 (Tenn. Crim. App. Oct. 20, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel reviewed all relevant records, dis- 
cussed a possible mental health defense, con- 
sidered results from previous hearings, and 
decided, based upon defendant’s station in life 
at the time of the second resentencing hearing, 
that their best defense was to generate empa- 
thy through family testimony and demonstrate 
that defendant would not pose any future dan- 
ger because he would never be released from 
prison, even with a life sentence; and counsel 
did not err in calling a clinical psychologist as a 
witness to testify that defendant would con- 
tinue to thrive in the structured environment 
in prison if given a life sentence. Odom vy. State, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017), appeal denied, 
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— §.W.3d —, 2018 Tenn. LEXIS 252 (Tenn. Apr. 
23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsels’ failure to present evidence of defen- 
dant’s brain damage at the 2007 resentencing 
hearing did not prejudice him because neither 
of defendant’s doctors could specifically state 
whether defendant’s brain damage affected his 
actions at the time of the murder; and both 
doctors commented on defendant’s inability to 
control his impulses, something which trial 
counsel was keen on keeping from the jury as it 
would have hampered counsels’ theory of miti- 
gation that defendant would continue to thrive 
in the structured environment in prison if given 
a life sentence. Odom v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 922 (Tenn. Crim. 
App. Oct. 20, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective during closing ar- 
guments during the second resentencing hear- 
ing because, although the prosecutor repeat- 
edly referred to the crime scene photos during 
her closing remarks as the worst of the worst, 
in rebuttal, defense counsel attempted to de- 
fuse the State’s emphasis on the photographs 
and to dispute the fact that defendant’s case 
was the worst of the worst; and counsels’ re- 
marks were not an admission that defendant’s 
actions warranted the death penalty. Odom v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 922 (Tenn. Crim. App. Oct. 20, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective for failing to object 
to a statement made by the prosecutor during 
closing arguments in the 2007 resentencing 
hearing that defendant anally raped the victim 
when no evidence was introduced to support 
that statement because defense counsel were 
not questioned about why they did not object to 
the statement; trial counsel could have decided 
not to object for several valid reasons, including 
not wanting to emphasize the unfavorable 
statements; and trial counsel was not given the 
opportunity to explain why they did not object 
to the allegedly prejudicial remarks. Odom v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 922 (Tenn. Crim. App. Oct. 20, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
252 (Tenn. Apr. 23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective for failing to object 
to the prosecutor’s definition of mitigation dur- 
ing closing arguments in the 2007 resentencing 
hearing because defendant did not demonstrate 
how trial counsels’ failure to object to the pros- 
ecutor’s remarks was anything other than a 
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tactical decision; counsel were not asked why 
they did not object to that particular statement; 
and the jury was properly instructed on its duty 
under the law. Odom v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 922 (Tenn. Crim. 
App. Oct. 20, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 252 (Tenn. Apr. 23, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because defendant did not present as a 
witness at the post-conviction hearing the indi- 
vidual or individuals who he claimed should 
have been called to testify at trial; counsel’s 
decision not to introduce at trial the victim’s 
interview or have the victim’s examiner testify 
were strategic decisions designed to shield the 
jury from further exposure to the victim’s state- 
ments about his sexual abuse by defendant; 
and counsel’s strategy also prevented the jury 
from hearing evidence that defendant had 
sexually abused other children. Lewis v. State, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 929 
(Tenn. Crim. App. Oct. 23, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because the post-convic- 
tion court found that there was no basis to 
suppress the drugs; and, even if trial counsel’s 
filing of the motion to suppress had not been 
circumvented by defendant’s entry of his guilty 
plea, he did not show that he was prejudiced by 
the failure to file the motion. Holley v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 949 
(Tenn. Crim. App. Nov. 9, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 83 (Tenn. Feb. 
14, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because trial counsel did not 
interview one of the arresting officers as, given 
the officer’s version of the facts, she could not 
envision how his testimony would have aided 
defendant; trial counsel denied that defendant 
asked that she subpoena any of the victim’s 
children, and no proof was presented at the 
hearing as to how those witness would have 
testified; and trial counsel explained that the 
problem with using the recordings of jailhouse 
telephone calls between defendant and the vic- 
tim at a trial was that a number of the calls 
were initiated by defendant, which would have 
shown that he had violated the order of protec- 
tion. Parram v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 967 (Tenn. Crim. App. Nov. 
14, 2017), appeal denied, — S.W.38d —, 2018 
Tenn. LEXIS 195 (Tenn. Mar. 16, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because defense counsel was 
prepared for a trial; counsel investigated the 
crime scene, reviewed discovery, and summa- 
rized witness statements; counsel said that he 
worked about 150 hours on defendant’s case 
and that he provided defendant with the dis- 
covery and the ballistic evidence; counsel met 
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numerous times with defendant to review the 
evidence and to discuss the State’s plea offer; 
and he said he answered defendant’s questions 
regarding the plea offer, that he subpoenaed 
witnesses for the sentencing hearing, and that 
he was prepared for the sentencing hearing. 
Smith v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 959 (Tenn. Crim. App. Nov. 14, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 180 (Tenn. Mar. 16, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because, given the fact that 
possession of the drugs could be attributed to 
the leaseholder, the decision not to assert 
standing to contest the search was a reasonable 
strategic decision, and the motion to suppress 
was unlikely to succeed. McCathern v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. Nov. 14, 2017), review denied 
and ordered not published, McCathern v. State, 
— §.W.3d —, 2018 Tenn. LEXIS 139 (Tenn. 
Mar. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because, although coun- 
sel’s advice to plead guilty constituted deficient 
performance, as by pleading guilty to aggra- 
vated burglary, defendant acknowledged that 
he intended to possess cocaine with the intent 
to sell or deliver it, and that he actually pos- 
sessed the cocaine, defendant was not preju- 
diced by counsel’s deficient performance as he 
did not show a reasonable probability that the 
jury would have entertained reasonable doubt 
regarding the drug charge had he not acknowl- 
edged guilt of the aggravated burglary charge 
because he entered an apartment that ap- 
peared to function solely as a cocaine dispen- 
sary with co-defendant, who had cocaine, a gun, 
and two sets of scales. McCathern v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. Nov. 14, 2017), review denied 
and ordered not published, McCathern v. State, 
— §.W.3d —, 2018 Tenn. LEXIS 139 (Tenn. 
Mar. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective for failing to object and properly 
cross-examine the doctor who performed the 
victim’s autopsy because lead counsel’s attempt 
to impeach the doctor, although ill-advised 
given that lead counsel mistakenly stated that 
the doctor said the car backed over the victim, 
was not deficient because lead and co-counsel 
believed that the doctor had confirmed defen- 
dant’s version of the incident at a prior hearing 
and had weighed the possible benefits of im- 
peaching the doctor with a prior statement that 
confirmed defendant’s story against the pos- 
sible risks, including the doctor’s denial that 
she had said that defendant’s car backed over 
the victim. Cornwell v. State, —S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 994 (Tenn. Crim. App. 
Dec. 1, 2017), appeal denied, — S.W.3d —, 2018 
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Tenn. LEXIS 214 (Tenn. Apr. 18, 2018), cert. 
denied, Cornwell v. Tennessee, 202 L. Ed. 2d 
587, 139 S. Ct. 797, — U.S. —, 2019 U.S. LEXIS 
491 (U.S. Jan. 7, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective because defendant failed to show 
that he was prejudiced by lead counsel’s han- 
dling of the McDaniel hearing request as the 
testimony of the doctor who performed the 
victim’s autopsy about the direction defen- 
dant’s car was traveling when it struck the 
victim, and specifically her testimony about the 
injuries left by the car’s heat shield, was not 
outside her area of expertise; there was no error 
in the doctor’s opinion that the manner of death 
was homicide; and lead counsel was aware of 
the doctor’s opinions regarding the manner of 
death and direction of travel of defendant’s car, 
and he had extensively prepared for the doc- 
tor’s testimony. Cornwell v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 994 (Tenn. Crim. 
App. Dec. 1, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 214 (Tenn. Apr. 18, 2018), 
cert. denied, Cornwell v. Tennessee, 202 L. Ed. 
2d 587, 1389 S. Ct. 797, — U.S. —, 2019 US. 
LEXIS 491 (U.S. Jan. 7, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because there was no evi- 
dence in the trial record that the trial judge 
ever expressed dissatisfaction or disagreement 
with the weight of the evidence or that he had 
absolved himself of his responsibility to act as 
the thirteenth juror as he denied defendant’s 
motion for new trial in a written order that 
stated the verdict of the jury was specifically 
approved by the court, which was sufficient to 
establish that the trial judge approved the 
verdict as the thirteenth juror. Cornwell v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 994 (Tenn. Crim. App. Dec. 1, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
214 (Tenn. Apr. 18, 2018), cert. denied, 
Cornwell v. Tennessee, 202 L. Ed. 2d 587, 1389S. 
Ct. 797, — U.S. —, 2019 U.S. LEXIS 491 (U.S. 
Jan. 7, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because there was nothing 
in the trial court record or the appellate court’s 
opinion on direct appeal that would demon- 
strate a specific bias against defendant as no 
evidence showed that the trial judge’s out-of- 
court misconduct pierced the veil of judicial 
impartiality in defendant’s trial proceedings; 
and the evidence did not show that the trial 
judge was impaired, based on an addiction to 
pain killers, during the trial or in denying 
defendant’s motion for new trial. Cornwell v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 994 (Tenn. Crim. App. Dec. 1, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
214 (Tenn. Apr. 18, 2018), cert. denied, 
Cornwell v. Tennessee, 202 L. Ed. 2d 587, 139 S. 
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Ct. 797, — U.S. —, 2019 U.S. LEXIS 491 (U.S. 
Jan. 7, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective because defendant did not establish 
that he was prejudiced by lead counsel’s failure 
to timely inspect defendant’s car as there was 
no exculpatory evidence to be preserved on 
defendant’s car; and, despite the fact that the 
car had been stored outside, defendant’s expert 
accident reconstructionist was still able to 
opine that the physical evidence was consistent 
with defendant’s explanation of the incident in 
which the victim was run over by defendant’s 
car and to testify that he did not believe that 
the officers’ opinions that the victim was struck 
in one direction could be proven by the evi- 
dence. Cornwell v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 994 (Tenn. Crim. App. 
Dec. 1, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 214 (Tenn. Apr. 18, 2018), cert. 
denied, Cornwell v. Tennessee, 202 L. Ed. 2d 
587, 1389S. Ct. 797, — U.S. —, 2019 U.S. LEXIS 
491 (U.S. Jan. 7, 2019). 

Trial counsel’s actions met an objective stan- 
dard of reasonableness and petitioner failed to 
establish that he received ineffective assistance 
of counsel or that he was prejudiced by trial 
counsel’s actions. Although petitioner claimed 
in his petition for post-conviction relief that he 
would not have pleaded guilty, none of the 
deficiencies in representation alleged by peti- 
tioner created a reasonable probability that 
petitioner would not have pled guilty. Cline v. 
State, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 999 (Tenn. Crim. App. Dec. 4, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
88 (Tenn. Feb. 14, 2018). 

Inmate was not entitled to post-conviction 
relief based on trial counsel’s alleged ineffective 
assistance because (1) witness testimony not 
presented was cumulative or not exculpatory, 
(2) the inmate showed no crime scene contami- 
nation, (3) the inmate’s informed choice not to 
testify barred claiming counsel did not prepare 
the inmate to testify, and (4) the inmate’s 
failure to show deficient performance barred 
showing prejudice through a juror’s testimony. 
Kiser v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1047 (Tenn. Crim. App. Dec. 21, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 223 (Tenn. Apr. 19, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to obtain the preliminary hear- 
ing transcript and to impeach the victim with 
her prior statement and testimony because the 
recording of the hearing was not transcribed as 
it was inaudible; counsel aggressively cross- 
examined the victim at the trial using counsel’s 
notes from the preliminary hearing; the discov- 
ery material was available to defendant and his 
counsel, and defendant could have alerted his 
counsel to genuine conflicts; counsel’s examina- 
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tion of witnesses and his objections showed his 
preparation and purpose; and the victim iden- 
tified defendant as the person who held her 
against her will in a vehicle and who shot her. 
Overton v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 4 (Tenn. Crim. App. Jan. 4, 
2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not ineffective for improperly advising 
petitioner; petitioner did not testify at the hear- 
ing regarding the substance of the testimony he 
would have given but for counsel’s alleged er- 
roneous advice. McNeal v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 7 (Tenn. Crim. 
App. Jan. 5, 2018), appeal denied, McNeal v. 
State, — S.W.3d —, 2018 Tenn. LEXIS 292 
(Tenn. May 16, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because appellate 
counsel was not ineffective for failing to raise 
an issue of the violation of petitioner’s consti- 
tutional rights due to admission of a video 
recording; petitioner cited no legal authorities 
that supported suppression or exclusion of the 
video recording, and he failed to identify any 
pertinent information counsel lacked due to 
counsel’s failure to meet with him before filing 
the appellate brief. McNeal v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 7 (Tenn. 
Crim. App. Jan. 5, 2018), appeal denied, 
McNeal v. State, — S.W.3d —, 2018 Tenn. 
LEXIS 292 (Tenn. May 16, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not ineffective for failing to file a motion 
to suppress the video recording of the drug 
transaction; the evidence supported the deter- 
minations that petitioner failed to present evi- 
dence to support suppression and that counsel 
decided as a matter of strategy not to file the 
motion to suppress and to instead address the 
issue by objecting to the evidence as not show- 
ing an exchange of drugs. McNeal v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 7 
(Tenn. Crim. App. Jan. 5, 2018), appeal denied, 
McNeal v. State, — S.W.3d —, 2018 Tenn. 
LEXIS 292 (Tenn. May 16, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel did not fail to prepare adequately for trial 
the evidence supported the post-conviction 
court’s decision to credit counsel’s testimony 
regarding his preparations for the trial, includ- 
ing his meetings with petitioner and their re- 
view of the evidence. McNeal v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 7 (Tenn. 
Crim. App. Jan. 5, 2018), appeal denied, 
McNeal v. State, — S.W.3d —, 2018 Tenn. 
LEXIS 292 (Tenn. May 16, 2018). 

Trial court properly denied petitioner post- 
conviction relief because he failed to offer any 
proof of ineffective assistance of trial counsel; 
petitioner failed to present a witness that could 
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have offered testimony exonerating him, failed 
to present an expert to refute the State’s medi- 
cal proof, and failed to present any proof in 
support of his claim that he was not competent 
to stand trial. Valentine v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 19 (Tenn. Crim. 
App. Jan. 10, 2018). 

Court of criminal appeals concluded that 
trial counsel was effective in his representation 
of appellant and that appellant knowingly and 
voluntarily entered his guilty plea in exchange 
for his immediate release. Accordingly, the 
post-conviction court properly denied appel- 
lant’s petition for post-conviction relief. Valen- 
tino v. State, — S.W.38d —, 2018 Tenn. Crim. 
App. LEXIS 24 (Tenn. Crim. App. Jan. 11, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 162 (Tenn. Mar. 14, 2018). 

Petitioner was not entitled to post-conviction 
relief due to ineffective assistance of counsel 
because an eyewitness expert witness was not 
called to testify at the post-conviction hearing, 
as petitioner failed to prove prejudice. In addi- 
tion, petitioner failed to present any evidence 
at the post-conviction hearing to show what 
trial counsel should have presented to substan- 
tiate that a Batson challenge as to the racial 
makeup of the jury pool and/or the trial jury 
would have been successful. Brewer v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 30 
(Tenn. Crim. App. Jan. 16, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 301 
(Tenn. May 17, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to call a witness because 
counsel testified that defendant did not provide 
her with any contact information for the wit- 
ness; although counsel’s investigator happened 
to find the witness on one occasion, and inter- 
viewed him, counsel explained that it was her 
practice to personally interview witnesses be- 
fore calling them to testify at trial; counsel 
made attempts to locate the witness to talk to 
him face to face but she was unable to do so, 
and her investigator was also unable to locate 
the witness a second time; and counsel’s stra- 
tegic decision not to subpoena a witness that 
she did not interview was entitled to deference. 
Wright v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 31 (Tenn. Crim. App. Jan. 16, 
2018). 

Defendant’s petition for post-conviction re- 
lief, alleging ineffective assistance of counsel, 
was properly denied because trial counsel re- 
counted an adequate investigation of the facts, 
adequate communication with defendant, and 
adequate negotiations with the State; defen- 
dant failed to prove that, but for any error by 
trial counsel, he would not have pleaded guilty 
and would have insisted on going to trial as 
defendant stated that he was terrified of a trial; 
and defendant did not show that his pleas were 
entered unknowingly or involuntarily as the 
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transcript of the plea colloquy showed that he 
indicated that he understood each right that he 
was giving up and that he voluntarily waived 
each right. Henry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 46 (Tenn. Crim. App. 
Jan. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 279 (Tenn. May 17, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because the trial court accu- 
rately informed defendant that a conviction of 
first degree murder carried an automatic sen- 
tence of life imprisonment, which equated to a 
service of 100 percent of 60 years minus any 
eligible credits up to 15 percent; accurately 
informing defendant of the potential sentence 
did not equate to a threat or an act of coercion 
on the part of the trial court; a contentious 
relationship with counsel, standing alone, 
would not entitle defendant to relief; and noth- 
ing in the record suggested that counsel repre- 
sented defendant with anything less than the 
constitutionally required zeal. Warlick v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 74 
(Tenn. Crim. App. Jan. 31, 2018). 

Post-conviction court did not err in denying 
appellant’s petition for post-conviction relief. 
Although appellant contended that his guilty 
pleas were not knowingly and voluntarily en- 
tered because his trial counsel was ineffective 
in explaining the possible sentencing outcomes 
to him, the post-conviction court accredited 
trial counsel’s testimony that she explained to 
appellant that his sentences would be up to the 
trial court and that his chances of getting a 
six-year sentence were slim to none. Lancaster 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 77 (Tenn. Crim. App. Feb. 2, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
370 (Tenn. June 8, 2018). 

Trial counsel’s advice that petitioner testify 
was a matter of trial strategy, which was not 
second-guessed on appeal, and because under 
T.C.A. § 40-30-110 petitioner failed to testify 
that he did not understand his rights and the 
consequences of his decision to testify, he could 
not demonstrate that the evidence preponder- 
ated against the post-conviction court’s deter- 
minations. Johnson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 87 (Tenn. Crim. App. 
Feb. 8, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 344 (Tenn. June 6, 2018). 

Evidence was consistent with the post-con- 
viction court’s conclusion that trial counsel met 
multiple times with petitioner, investigated the 
case, and was prepared for trial, and petitioner 
did not present an expert witness at the post- 
conviction hearing or submit records he 
claimed trial counsel should have presented at 
trial, and thus, for purposes of T.C.A. § 40-30- 
110(f), he failed to present any evidence of 
prejudice, even if trial counsel had rendered 
deficient performance. Nelson v. State, — 
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S.W.3d —, 2018 Tenn. Crim. App. LEXIS 135 
(Tenn. Crim. App. Feb. 22, 2018). 

It was proper to deny petitioner post-convic- 
tion relief because petitioner’s guilty plea was 
not involuntarily and unknowingly entered on 
the ground that trial counsel was ineffective; 
trial counsel did not misinform petitioner about 
the amount of time he would actually have to 
serve before he could be released from prison 
because petitioner was properly informed by 
trial counsel and the trial court that he could 
receive sentencing credits to reduce his sen- 
tence by fifteen percent. Shade v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 154 
(Tenn. Crim. App. Feb. 27, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 327 
(Tenn. June 6, 2018), dismissed, Shade v. Wash- 
burn, — F. Supp. 2d —, 2019 U.S. Dist. LEXIS 
130115 (E.D. Tenn. Aug. 5, 2019). 

It was proper to deny petitioner post-convic- 
tion relief because petitioner’s guilty plea was 
not involuntarily and unknowingly entered on 
the ground that trial counsel was ineffective; 
trial counsel testified that he met with peti- 
tioner several times and spoke with the detec- 
tive, the prosecutor, and the victim’s attorney 
and that he discussed the State’s discovery 
response with petitioner. Shade v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 154 
(Tenn. Crim. App. Feb. 27, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 327 
(Tenn. June 6, 2018), dismissed, Shade v. Wash- 
burn, — F. Supp. 2d —, 2019 U.S. Dist. LEXIS 
130115 (E.D. Tenn. Aug. 5, 2019). 

Although petitioner alleged that his trial 
counsel was ineffective by calling an alibi wit- 
ness whose testimony was not favorable to 
petitioner, the court of criminal appeals con- 
cluded that the post-conviction court did not err 
when it held that petitioner failed to establish 
that trial counsel was ineffective. The court of 
criminal appeals agreed with the post-convic- 
tion court that trial court that trial counsel 
made a reasonable, tactical decision to call the 
alibi witness and that the jury resolved the 
conflicts in the testimony in favor of the State. 
Taylor v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 157 (Tenn. Crim. App. Feb. 28, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 413 (Tenn. July 19, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as he failed to establish 
that he was prejudiced by trial counsel’s not 
calling a mental health expert at trial because 
defendant did not present an expert at the 
post-conviction hearing to testify regarding his 
mental state at the time of the offenses; fur- 
thermore, the record belied defendant’s claim 
that counsel failed to even explore the possibil- 
ity of calling such an expert as counsel testified 
that defendant was examined by an expert for 
the State and her own expert, and both con- 
cluded that defendant was competent at the 
time of the offenses and to stand trial; and 
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counsel questioned witnesses about defendant’s 
performance in school and his learning disabili- 
ties. Craft v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 197 (Tenn. Crim. App. Mar. 
16, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 414 (Tenn. July 18, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to file a motion to 
sever his case from his codefendant as both 
defendant and codefendant maintained that 
they were forced to commit the robbery by a 
gang leader; codefendant’s statement and tes- 
timony backed-up defendant’s claim of duress; 
and the identity of the actual shooter was of no 
consequence given that the State proceeded at 
trial on a theory of criminal responsibility; 
further, defendant’s main argument that the 
admission of codefendant’s statement at trial 
violated his right to confrontation was belied by 
the record as codefendant testified at trial and 
was cross-examined by trial counsel. Craft v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 197 (Tenn. Crim. App. Mar. 16, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
414 (Tenn. July 18, 2018). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because peti- 
tioner failed to establish that trial counsel 
never informed him that he would receive a 
sentence of life without the possibility of parole 
if he were convicted; the post-conviction court 
accredited trial counsel’s testimony that he 
explained to petitioner that he faced a life 
sentence without the possibility of parole and 
that petitioner knew of the consequences if he 
went to trial and lost. Timmons v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 205 
(Tenn. Crim. App. Mar. 20, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to seek a mental 
evaluation or to present an expert witness to 
support his duress defense as there was no 
evidence presented at the post-conviction hear- 
ing that defendant suffered from any mental 
condition that would have warranted a mental 
evaluation; defendant failed to present the tes- 
timony of an expert at the evidentiary hearing 
to explain what, if any, mental health evidence 
trial counsel should have advanced at trial; and 
defendant presented no psychological expert or 
any other evidence to establish how such an 
expert would have bolstered defendant’s duress 
defense. Evans v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 216 (Tenn. Crim. App. 
Mar. 22, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 466 (Tenn. July 19, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to adequately prepare 
him for cross-examination because counsel tes- 
tified that he and his investigator spoke to 
defendant about testifying at trial and ex- 
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plained to him what they were needing and 
what his primary defense was going to be; and 
defendant failed to establish his factual allega- 
tions with respect to that issue by clear and 
convincing evidence as defendant did not tes- 
tify at the postconviction hearing. Evans v. 
State, — S.W3d —, 2018 Tenn. Crim. App. 
LEXIS 216 (Tenn. Crim. App. Mar. 22, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
466 (Tenn. July 19, 2018). 

Defendant’s petition for post-conviction Poller 
was properly denied as plea counsel was not 
ineffective because, at the post-conviction hear- 
ing, plea counsel testified that he met with 
defendant multiple times, reviewed all of the 
discovery materials, and successfully bar- 
gained with the State for a lower sentence for 
defendant. Cobb v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 273 (Tenn. Crim. App. 
Apr. 12, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 441 (Tenn. July 18, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive in failing to communicate with defendant 
because counsel stated that he and defendant 
did not have any trouble communicating and 
that defendant cooperated with him; and defen- 
dant, who called trial counsel to testify at the 
hearing, did not question counsel about his 
trial or appellate strategy, any plea offers, or 
counsel’s communications with defendant 
about potential punishments under the Drug- 
Free School Zone Act. Grimes v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. Apr. 19, 2018), vacated, — 
S.W.3d —, 2018 Tenn. LEXIS 398 (Tenn. Aug. 
10, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as he was not entitled to 
relief based on counsel’s alleged ineffective as- 
sistance in failing to argue the preindictment 
delay issue competently on direct appeal be- 
cause he failed to show that the State caused 
the delay to gain a tactical advantage or that he 
was prejudiced by the delay; and he failed to 
present any proof of prejudice at the post- 
conviction evidentiary hearing. Grimes v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. Apr. 19, 2018), vacated, — 
S.W.3d —, 2018 Tenn. LEXIS 398 (Tenn. Aug. 
10, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because he failed to show 
that he received ineffective assistance of coun- 
sel based on counsel’s failure to raise a speedy 
trial violation on direct appeal of his conviction 
as he did not provide any reason for the delay at 
the post-conviction evidentiary hearing; and he 
failed to present any proof at the hearing to 
show he was prejudiced by the delay because he 
offered no explanation as to how two witnesses 
who could not be located would have helped his 
case and did not present the witnesses at the 
evidentiary hearing, and the appellate court 
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could not speculate on what benefit those wit- 
nesses might have offered to defendant’s case. 
Grimes v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 298 (Tenn. Crim. App. Apr. 19, 
2018), vacated, — S.W.3d —, 2018 Tenn. LEXIS 
398 (Tenn. Aug. 10, 2018). 

Defendant’s motion for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because counsel’s reasoning for not object- 
ing to the testimony of defendant’s ex-wife 
about the victim’s purpose in providing her 
with a handgun or to the testimony of the 
ex-wife’s sister about defendant’s prior threats 
were reasonably based trial strategies; coun- 
sel’s decisions to introduce evidence of defen- 
dant’s character for peacefulness and refrain 
from questioning potential jurors about domes- 
tic violence were reasonable trial strategies; 
and defendant did not show how counsel’s fail- 
ure to seek suppression of the search warrant 
based on an insufficient description of defen- 
dant’s property would have affected the out- 
come of his trial. Rogers v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 305 (Tenn. Crim. 
App. Apr. 23, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 478 (Tenn. Aug. 10, 
2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petitioner 
was unable to present any specific facts of trial 
counsel’s ineffectiveness; petitioner confirmed 
at the post-conviction hearing that she never 
attempted to visit or call trial counsel about her 
case, and counsel testified that he set several 
appointments with petitioner, but she failed to 
appear at any. Barnett v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 338 (Tenn. Crim. 
App. Apr. 27, 2018). 

Petitioner failed to establish deficient perfor- 
mance or prejudice as a result of counsel’s 
inability to communicate with him, and thus he 
was not entitled to relief; the breakdown in 
communication was not attributable to counsel, 
but rather petitioner’s refusal to meet with her, 
counsel was ready for trial, but petitioner chose 
to enter a guilty plea, and a review of the guilty 
plea colloquy showed that petitioner was fully 
aware of the consequences of entering his plea, 
despite his claim of being inhibited by mari- 
juana. Anderson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 365 (Tenn. Crim. App. 
May 10, 2018). 

In a case in which defendant was convicted of 
aggravated child neglect or endangerment and 
child abuse, defendant’s petition for post-con- 
viction relief was properly denied as counsel 
was not ineffective for failing to cross-examine 
a worker for the Department of Children’s 
Services (DCS) with the DCS case recording 
summary as counsel thoroughly questioned the 
worker about the allegations regarding nutri- 
tional neglect; the worker explained that she 
did not trust defendant’s ex-husband, that his 
communications only prompted her to continue 
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her investigation, and that she built her case 
based on the children’s disclosures; and defen- 
dant failed to allege which portions of the case 
recording summary should have been used on 
cross-examination. Kent v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 372 (Tenn. Crim. 
App. May 14, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated child neglect or en- 
dangerment and two counts of child abuse, 
defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to file a motion to change venue 
based on pretrial publicity because counsel de- 
termined that there was no credible basis for 
filing the motion; the prospective jurors were 
questioned about their knowledge of the allega- 
tions, parties, victims, and witnesses in the 
case, and those jurors who indicated they had 
prior knowledge or knew anyone involved in 
the case were dismissed; and defendant did not 
present any evidence of actual bias or prejudice 
in the selected jury. Kent v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 372 (Tenn. Crim. 
App. May 14, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated child neglect or en- 
dangerment and two counts of child abuse, 
defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to call the victims’ uncle as a 
witness because his testimony was not material 
to the defense as he did not spend much time 
with the victims when the abuse occurred; the 
uncle stated that he did not know if he could 
have testified about the victims’ truthfulness; 
and the photographs showing the victims cel- 
ebrating holidays and participating in fun ac- 
tivities were not in the uncle’s possession at the 
time of trial and were not material as they 
depicted events occurring before 2008 and 
2009. Kent v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 372 (Tenn. Crim. App. May 
14, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated child neglect or en- 
dangerment and two counts of child abuse, 
defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for advising defendant not to testify at trial 
because defendant made her own decision not 
to testify based on the strategic recommenda- 
tion of trial counsel; trial counsel stated that he 
advised defendant against testifying as she 
tended not to answer questions directly and 
failed to see her actions from the perspective of 
others; and trial counsel had concerns about 
the allegations to which defendant admitted in 
her interview with a doctor. Kent v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 372 
(Tenn. Crim. App. May 14, 2018). 

Although trial counsel was ineffective by fail- 
ing to request a jury instruction regarding 
accomplice testimony, the post-conviction court 
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did not err in denying relief because defendant 
failed to show that defendant was prejudiced by 
the absence of the instruction as there was 
sufficient evidence, wholly apart from the ac- 
complice’s testimony, from which the jury could 
have found defendant guilty of the offenses 
beyond a reasonable doubt. Boatwright v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 397 
(Tenn. Crim. App. May 22, 2018). 

Although trial counsel’s failure to learn of a 
victim’s recanting statement made to an inves- 
tigator constituted deficient performance, de- 
fendant failed to prove that defendant was 
prejudiced by the deficiency because even if the 
victim had been asked about making the prior 
inconsistent statement at trial, and had denied 
making it, the investigator’s testimony would 
not have changed the outcome of the trial as the 
victim testified about the events in the robbery 
and said that the victim was able to identify 
defendant’s voice and face. Boatwright v. State, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 397 
(Tenn. Crim. App. May 22, 2018). 

Defendant’s petition for post-conviction re- 
lief, alleging that his guilty plea was not know- 
ing and voluntary because it was coerced, and 
that trial counsel was ineffective by failing to 
provide competent representation throughout 
the preliminary proceedings, by failing to object 
to his employment of a firearm charge, and by 
failing to obtain a reduced sentence for him, 
was properly denied as defendant failed to 
prove his factual allegations by clear and con- 
vincing evidence because the record fully sup- 
ported the post-conviction court’s determina- 
tions that defendant knowingly and voluntarily 
entered his guilty plea and that trial counsel 
provided effective assistance. Chism v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 450 
(Tenn. Crim. App. June 19, 2018). 

Defendant’s petition for post-conviction re- 
lief, alleging that trial counsel did not ad- 
equately litigate the suppression issue, was 
properly denied because counsel testified that 
the prosecutor would not have allowed defen- 
dant to litigate the validity of the warrant and 
still enter into the plea agreement; counsel 
testified that he discussed the ramifications of 
the plea with defendant and that while he felt 
that the sentence under the agreement was 
harsh, he also thought it was possible that the 
motion to suppress would be denied, leaving 
defendant exposed to a much higher sentence; 
and counsel investigated the suppression issue 
and presented defendant with the choice of 
taking the plea offer or litigating the validity of 
the warrant. Wilson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 452 (Tenn. Crim. App. 
June 20, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 568 (Tenn. Sept. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective in failing to produce mitigating evi- 
dence of defendant’s mental illness at the sen- 
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tencing hearing because counsel’s reasons for 
not introducing the records at sentencing were 
well informed as counsel thoroughly researched 
defendant’s medical health records, and there 
was no definite mental health diagnosis; defen- 
dant agreed to be sentenced as a Range II 
offender and received a within range sentence, 
albeit with consecutive alignment; and defen- 
dant failed to show how the admission of non- 
specific mental health records as a mitigating 
factor would have altered the consecutive na- 
ture of his sentence. Norris v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 454 (Tenn. 
Crim. App. June 20, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 555 (Tenn. Sept. 
14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to keep defendant in- 
formed throughout the case as counsel met 
with defendant five times in one week in Au- 
gust 2012 and visited him in jail in February 
2012, he met with counsel’s investigator mul- 
tiple times, and he met with counsel’s parale- 
gal; for failing to investigate the case as defen- 
dant failed to show how the absence of the 
phone records prejudiced him; and for failing to 
withdraw as counsel as counsel was not at 
liberty to withdraw because defendant filed a 
motion and had the burden of establishing a 
ground for the grant of substitute counsel, but 
the trial court denied the motion. Crosby v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. June 21, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective as defendant chose not to testify 
because counsel testified that he advised defen- 
dant not to testify as defendant, based on her 
limited understanding of the technical aspects 
of the case, would have been outmatched by the 
prosecutor, and counsel concluded that defen- 
dant’s testifying would create bigger problems 
than it would have resolved; and because de- 
fendant did not show that counsel was ineffec- 
tive for failing to call any witnesses at trial as 
none of the witness, who defendant claimed 
should have testified at trial, testified at the 
post-conviction hearing. Lopez v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 499 
(Tenn. Crim. App. July 5, 2018), appeal denied, 
— S.W.3d —, 2018 Tenn. LEXIS 546 (Tenn. 
Sept. 14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petition 
made no showing that he was prejudiced by 
trial counsel’s failure to exclude family photo- 
graphs of the victim; petitioner was linked to 
the murder of the victim by his own statement 
to police and by strong physical evidence, and 
there was not a reasonable probability that the 
jury would have acquitted him had trial coun- 
sel managed to exclude the pictures. Bettis v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 


POST-CONVICTION PROCEDURE 


40-30-110 


LEXIS 505 (Tenn. Crim. App. July 9, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
712 (Tenn. Nov. 14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
demonstrate a reasonable probability that the 
motion to suppress his statement would have 
succeeded had trial counsel made the motion; 
the post-conviction court credited counsel’s tes- 
timony that petitioner did not inform him that 
petitioner had been awake for several days 
prior to making the statement, and an agent 
testified that petitioner did not appear to be 
affected by lack of sleep. Bettis v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 505 
(Tenn. Crim. App. July 9, 2018), appeal denied, 
—§.W.3d —, 2018 Tenn. LEXIS 712 (Tenn. Nov. 
14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he did not 
demonstrate that he was prejudiced by trial 
counsel’s failure to obtain a forensic pathologist 
to rebut an expert’s testimony; although peti- 
tioner asserted that a hypothetical forensic 
pathologist could have given more favorable 
testimony that could have supported his theory 
of self-defense, petitioner failed to present the 
testimony of such an expert at the post-convic- 
tion hearing. Bettis v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 505 (Tenn. Crim. App. 
July 9, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 712 (Tenn. Nov. 14, 2018). 

Because petitioner failed to append the au- 
topsy photographs of the victim, specify which 
photographs were inadmissible, or specify what 
the grounds for excluding them would be, he 
was not entitled to relief on his argument that 
trial counsel should have attempted to exclude 
the photographs; petitioner was charged with 
first degree premeditated murder, and photo- 
graphs of the victim’s corpse would have dem- 
onstrated the amount of trauma she suffered 
prior to her death. Bettis v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 505 (Tenn. Crim. 
App. July 9, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 712 (Tenn. Nov. 14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he did not 
show that trial counsel was deficient in failing 
to have him evaluated for competency; both 
trial counsel and an agent of the Tennessee 
Bureau of Investigation testified that petitioner 
did not appear to have any mental impairment, 
and the doctor who found him competent at the 
time of the hearing testified that he could make 
no retroactive determination of petitioner’s 
competency at the time of trial. Bettis v. State, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 505 
(Tenn. Crim. App. July 9, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 712 (Tenn. Nov. 
14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not deficient in entering an agreed 
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order to substitute one doctor for another doc- 
tor; trial counsel articulated that the decision 
was based on strategy, and testified that the 
first doctor’s testimony was not in conflict with 
the second doctor’s but that her testimony also 
included her expert opinion regarding strangu- 
lation. Bettis v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 505 (Tenn. Crim. App. July 
9, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 712 (Tenn. Nov. 14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he did not 
demonstrate that he was prejudiced by trial 
counsel’s failure to exclude the crime scene 
photographs; because the decision not to chal- 
lenge the photographs was a sound strategic 
decision, petitioner could not show that his 
counsel’s actions were deficient, and the photo- 
graphs were relevant to the issues at trial. 
Bettis v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 505 (Tenn. Crim. App. July 9, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 712 (Tenn. Nov. 14, 2018). 

Defendant did not meet defendant’s burden 
of demonstrating that defendant was preju- 
diced by any alleged deficiency in counsel not 
immediately objecting to the proposed jury in- 
structions at the start of trial because it was 
determined in the direct appeal that any error 
that resulted from the trial court’s having in- 
formed the jury about defendant’s prior aggra- 
vated robbery conviction was harmless given 
the strength of the State of Tennessee’s case 
and the fact that the trial court issued a limit- 
ing instruction to the jury. Thomas v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 510 
(Tenn. Crim. App. July 11, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 726 
(Tenn. Nov. 16, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because, with no signs of 
impairment and a mental evaluation stating 
defendant was competent to stand trial, trial 
counsel and co-counsel were not ineffective 
when they proceeded to trial without further 
investigation into defendant’s education or 
mental health; and trial counsel and co-counsel 
adequately considered the pros and cons of not 
objecting to defendant’s statement as they 
agreed that his statement could be used to 
benefit him by conveying his side of the story to 
the jury without risking the perils of cross- 
examination, and they made a strategic or 
tactical decision not to object to the admission 
of his statement. Love v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 511 (Tenn. Crim. 
App. July 11, 2018), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 97 (Tenn. Jan. 18, 2019). 

Petition for post-conviction relief was prop- 
erly denied as trial counsel was not ineffective 
because counsel had provided defendant with 
all of the information she needed to make an 
informed decision on whether to plead guilty as 
counsel testified that after defendant indicated 
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that she wanted to plead guilty, he made sev- 
eral unsuccessful attempts to come to an agree- 
ment with the State; when defendant still 
wished to plead guilty, he encouraged her to 
take additional time to think about her deci- 
sion; counsel explained the elements of first 
degree premeditated murder, the strengths and 
weaknesses of the State’s case, and possible 
defenses; and trial counsel informed defendant 
of the rights she would be giving up by entering 
a guilty plea. Cole v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 517 (Tenn. Crim. App. 
July 12, 2018). 

Post-conviction court properly denied peti- 
tioner relief because trial counsel was not defi- 
cient in failing to obtain a hypothetical crime 
scene expert; petitioner made no allegations 
regarding what testimony an expert could have 
given to support the defense theory, and he did 
not present the testimony of any crime scene 
expert at the post-conviction hearing to demon- 
strate that expert testimony would have shown 
that the crime scene supported the defense’s 
theory of the events. Meeks v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 609 (Tenn. 
Crim. App. July 18, 2018). 

Post-conviction court properly denied peti- 
tioner relief because he failed to establish that 
he was prejudiced by trial counsel’s failure to 
have his mental health evaluated prior to trial 
since he did not show that the omitted mental 
health evaluation affected the results of the 
proceeding; there was no evidence to suggest 
that a mental health evaluation would have 
shown that petitioner was not competent to 
stand trial or that he was incapable of perform- 
ing a premeditated act. Meeks v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 609 
(Tenn. Crim. App. July 18, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because counsel did not prejudice defen- 
dant with his statements to the jury in his 
opening statement as counsel did not make an 
admission of guilt; the State outlined the evi- 
dence it intended to present at trial, and coun- 
sel responded consistently with his trial strat- 
egy of mitigating defendant’s role in the 
charged offenses; counsel was, to some degree, 
successful in that strategy as indicated by the 
jury’s verdict of facilitation of some of the 
charged offenses; and counsel’s statements in 
response to the State’s overview of the evidence 
were a reasonable strategic choice under the 
circumstance. Jackson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 545 (Tenn. Crim. 
App. July 20, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 706 (Tenn. Nov. 14, 
2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because counsel was not at fault for not 
allowing defendant to present closing argu- 
ment as it was not counsel’s prerogative to 
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decide whether defendant was to address the 
jury in closing; after closing arguments, counsel 
made the trial court aware that defendant 
wanted to address the jury; and defendant 
explained his position to the trial court and, 
ultimately, the trial court denied his request 
finding that he was represented by counsel who 
provided the closing argument. Jackson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 545 (Tenn. Crim. App. July 20, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
706 (Tenn. Nov. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because counsel did not err in not objecting 
to the supplemental instruction that the jury 
had to rely on the jury’s own memory as to what 
a witness did or did not say as the instruction 
was fair to both parties in that it did not 
preclude jurors who recalled a description of 
the perpetrator from relying on that testimony, 
and did not cause misunderstanding or confu- 
sion; the instruction was a fair statement of the 
law in that judges were prohibited from com- 
menting upon the evidence; and defendant pro- 
vided no evidence that, upon objection, the trial 
court would have instructed the jury that the 
victim gave no description of the perpetrator. 
Jackson v. State, — S.W.38d —, 2018 Tenn. 
Crim. App. LEXIS 545 (Tenn. Crim. App. July 
20, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 706 (Tenn. Nov. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because counsel did not prejudice defen- 
dant with his statements to the jury in his 
closing argument as counsel’s statements in 
closing were consistent with the defense strat- 
egy to mitigate defendant’s involvement in the 
offenses; a valid argument of total innocence 
was precluded by the fact that’ co-defendant 
and defendant placed defendant at the crime 
scene; and counsel’s strategy was reasonable 
and his statements in closing argument were 
consistent with the strategy. Jackson v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 545 
(Tenn. Crim. App. July 20, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 706 
(Tenn. Nov. 14, 2018). 

Petition for post-conviction relief was prop- 
erly denied as counsel was not ineffective be- 
cause counsel made an informed decision in not 
introducing the transcripts of a witness’s com- 
munity corrections hearing as it limited the 
State’s ability to emphasize aspects of the tes- 
timony that were contrary to the defense 
theory; he cross-examined the eyewitnesses 
about discrepancies and elicited responses re- 
lated to their honesty about the offense; a 
determination of the admissibility of defen- 
dant’s prior convictions was unnecessary as he 
expressed no interest in testifying; counsel had 
extensive discussions with defendant about his 
right to testify; and defendant did not present 
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any witnesses that would have testified on his 
behalf at sentencing. Jackson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 545 
(Tenn. Crim. App. July 20, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 706 
(Tenn. Nov. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to object to the State’s 
leading questions as counsel’s decision was 
based on a tactical strategy of not angering the 
jury; for allowing a juvenile court employee to 
be on the jury as defendant was aware of the 
court clerk and did not voice any concerns 
about her being on the jury, and counsel knew 
the court clerk to be fair and made a strategic 
decision to keep her on the jury; and for failing 
to call his mother and wife to testify at trial as 
the victim’s mother did not have any informa- 
tion that was helpful to defendant, and his wife 
made it clear that she was going to punish 
whoever brought her in to court. Kelley v. State, 
— §8.W.3d —, 2018 Tenn. Crim. App. LEXIS 557 
(Tenn. Crim. App. July 25, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 722 
(Tenn. Nov. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because the appellate 
court could not find that counsel performed 
deficiently by not objecting to the rebuttal tes- 
timony of the victim’s mother after she had 
been in the courtroom throughout the proceed- 
ings as the mother would be a “victim” in the 
case because she was a natural parent of the 
victim who was deceased; as a victim, the 
mother had a right under the Tennessee Con- 
stitution to be at any proceeding that defendant 
had a right to be present, including his criminal 
trial; and the precise interplay between the 
sequestration rule and the victim’s constitu- 
tional right to be present during the criminal 
proceedings had yet to be clarified. Davis v. 
State, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 562 (Tenn. Crim. App. July 26, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to present the testimony 
of a domestic violence expert at the post-convic- 
tion hearing because, without testimony from a 
domestic violence expert, the appellate court 
had no idea what one might have concluded 
about defendant’s situation or how such a con- 
clusion could have affected the outcome of de- 
fendant’s trial. Davis v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 562 (Tenn. Crim. 
App. July 26, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to produce the contents of 
defendant’s phone records, which defendant 
claimed would have shown that he was asleep 
at the time of the crime, because, without more 
specific testimony or the introduction of the 
phone records as an exhibit, the appellate court 
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could not determine whether the existence of 
the alleged phone calls or the timing of the 
alleged phone calls would have had an impact 
on the outcome of the trial. Davis v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 562 
(Tenn. Crim. App. July 26, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for not introducing evidence of the 
victim’s drug addiction because it was a reason- 
able trial strategy as it avoided the implication 
that defendant was the victim’s drug dealer 
and a discussion on defendant’s drug dealing; 
and counsel wanted to avoid defendant disput- 
ing the credibility of another witness on the 
stand and, thereby, calling his own credibility 
into question. Davis v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 562 (Tenn. Crim. App. 
July 26, 2018). 

Petition for post-conviction relief was prop- 
erly denied as defendant received effective as- 
sistance of counsel and entered his guilty pleas 
knowingly and voluntarily because, while he 
asserted that counsel coerced him into accept- 
ing the guilty pleas, the court accredited coun- 
sel’s testimony that he wanted to reset the 
guilty plea hearing due to his retention as 
counsel that morning and lack of familiarity 
with the case, but defendant insisted on plead- 
ing that day; counsel’s decision to abide by 
defendant’s request after explaining the sen- 
tences that he would receive did not constitute 
ineffective assistance; and, during the plea col- 
loquy, defendant acknowledged that he was 
entering into the plea agreement freely, volun- 
tarily, and knowingly. Brown v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 590 (Tenn. 
Crim. App. Aug. 7, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because defendant failed to prove by clear 
and convincing evidence the existence of a plea 
offer from the State that would reduce the 
sentence he was currently severing from 37 
years to 20 years while simultaneously plead- 
ing guilty to additional felonies; and defendant 
was not prejudiced by any alleged deficiency on 
the part of counsel as he failed to prove that 
there was a reasonable probability that he 
would have accepted the State’s 10-year-con- 
secutive offer reflected in the State’s file as he 
repeatedly insisted that the offer he wanted to 
accept was the asserted 20-year-inclusive offer, 
which the appellate court concluded never ex- 
isted. Smith v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 597 (Tenn. Crim. App. Aug. 
9, 2018). 

Because aggravated sexual battery was a 
lesser included offense of the crime for which 
defendant was charged of rape of a child, defen- 
dant’s trial counsel did not perform deficiently 
by requesting a lesser included offense instruc- 
tion on the offense of aggravated sexual battery. 
Austin v. State, — S.W.3d —, 2018 Tenn. Crim. 
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App. LEXIS 627 (Tenn. Crim. App. Aug. 15, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 769 (Tenn. Dec. 5, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to file a Giglio motion to 
reveal any promises made to an accomplice in 
exchange for his testimony because counsel 
knew the accomplice was going to be a witness 
for the State, he knew about the plea agree- 
ment and promises of leniency made to the 
accomplice, and counsel brought all that infor- 
mation out at trial; and defendant failed to 
present any additional information counsel 
might have uncovered through a Giglio motion, 
or explain how any such information would 
have made a difference at trial in light of 
counsel’s thorough investigation and cross-ex- 
amination at trial. Howard v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 644 (Tenn. 
Crim. App. Aug. 21, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as his convictions did not 
violate double jeopardy, and his counsel was not 
ineffective for failing to raise that argument 
because defendant’s conviction for attempted 
possession of cocaine with intent to sell or 
deliver required a finding that he attempted to 
possess the cocaine with intent to manufacture, 
deliver or sell it; and a factual finding of intent 
to manufacture, deliver or sell was completely 
absent from the crime of aggravated robbery, 
which required proof that the theft of the drug 
was accomplished with a deadly weapon or by 
display of any article used or fashioned to lead 
the victim to reasonably believe it to be a 
deadly weapon. Howard v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 644 (Tenn. Crim. 
App. Aug. 21, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because counsel made a tactical de- 
cision not to pursue a severance of the offenses 
committed against the first victim from those 
committed against the second victim as he 
wanted to use the fact that defendant was a 
minimal participant in the offenses against the 
first victim to suggest that he was also a mini- 
mal participant in the offenses against the 
second victim; and counsel believed a motion to 
sever the offenses would likely be denied. Tynes 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 675 (Tenn. Crim. App. Aug. 30, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
680 (Tenn. Nov. 16, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to secure a more favorable 
plea offer because, after considerable negotia- 
tions, the State made an offer that included a 
total sentence of 35 years, less than half of the 
total effective sentence that defendant re- 
ceived; and defendant presented no evidence to 
suggest that counsel could have obtained an 
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even more favorable offer from the State. Tynes 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 675 (Tenn. Crim. App. Aug. 30, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
680 (Tenn. Nov. 16, 2018). 

Petitioner failed to prove that trial counsel 
was deficient for not calling petitioner as a trial 
witness, and he was not entitled to post-convic- 
tion relief; counsel stated that he and petitioner 
had extensive discussions relative to petitioner 
testifying and that his testimony would have 
been devastating to the defense, and the trial 
court conducted a hearing in which petitioner 
was advised of his right to testify and he stated 
that he elected not to testify. Oliver v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 916 
(Tenn. Crim. App. Sept. 5, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 197 (Tenn. Apr. 
12, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as there was no deficiency 
in trial counsel’s efforts to communicate with 
defendant because trial counsel made nine jail 
visits, sent 12 letters, and spoke with defen- 
dant at various court dates; counsel spoke to 
defendant about the validity of the indictment, 
jury instructions, plea offers, trial strategy, 
likelihood of conviction, and sentencing expo- 
sure; and it was unquestioned that counsel 
communicated the 17 year plea offer extended 
by the State, but that defendant rejected the 
offer. Glenn v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 741 (Tenn. Crim. App. Oct. 1, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 64 (Tenn. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as there was no conflict of 
interest, and trial counsel was not deficient in 
failing to disclose his representation of the 
prosecutor’s mother in a civil matter to defen- 
dant because counsel’s representation of the 
prosecutor’s mother was not directly adverse to 
his representation of defendant, and was unre- 
lated to defendant’s murder trial; and defen- 
dant did not show that counsel’s representation 
of defendant would be materially limited. 
Glenn v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 741 (Tenn. Crim. App. Oct. 1, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 64 (Tenn. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for not complying with defendant’s 
request for counsel to withdraw, or, at the very 
least, not supporting defendant’s request for 
new counsel to the trial court because it was 
reasonable for trial counsel to continue repre- 
senting defendant as, at the time that he rep- 
resented defendant, he did not perceive an 
inability to communicate with defendant and 
had hope for building a better relationship with 
him. Further, defendant was not prejudiced by 
counsel’s refusal to withdraw as the trial court 
had held a hearing on counsel’s representation 
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after receiving a letter from defendant, and 
denied his request for new counsel. Glenn v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 741 (Tenn. Crim. App. Oct. 1, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
64 (Tenn. Jan. 16, 2019). 

Defendant failed to show that defendant re- 
ceived deficient representation of counsel be- 
cause defendant pointed to no facts in defen- 
dant’s brief which showed that trial counsel 
was deficient, but merely referred to defen- 
dant’s own testimony about trial counsel’s al- 
leged lack of communication, failure to explain 
the charges, and threat to withdraw if defen- 
dant did not take a guilty plea. Additionally, 
trial counsel met with defendant multiple 
times, reviewed all of the discovery materials, 
and successfully bargained for a lower sen- 
tence. Al-Khafajy v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 746 (Tenn. Crim. App. 
Oct. 2, 2018), appeal denied, Al-Khafajy v. 
State, — S.W.3d —, 2019 Tenn. LEXIS 43 
(Tenn. Jan. 16, 2019). 

Defendant’s petition for postconviction relief 
was properly denied because trial counsel chose 
not to challenge a potential juror for cause only 
after defendant insisted that the potential juror 
might prove favorable to his case, and defen- 
dant could not now be heard to complain that 
counsel erred when counsel’s decision was 
based entirely on information provided to coun- 
sel by defendant himself; defendant presented 
no proof to suggest that the jury who heard the 
case was not fair and impartial; and trial coun- 
sel chose not to object to a detective’s testimony 
that defendant had his share of run-ins with 
the law as she did not want to draw unneces- 
sary attention to testimony she believed was 
not that big of a deal. Robinette v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 762 
(Tenn. Crim. App. Oct. 9, 2018). 

Court of criminal appeals could not find inef- 
fective assistance of counsel based on the fail- 
ure to file a written motion for a continuance 
when trial counsel’s oral motion was heard and 
denied. Smith v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 801 (Tenn. Crim. App. Oct. 
30, 2018). 

Although trial counsel admitted at the post- 
conviction hearing that he did not fully under- 
stand the cell phone technology used at trial, he 
explained that the trial strategy was to explain 
petitioner was not in possession of his cell 
phone at the time of the victim’s death and, 
therefore, any additional knowledge of cell 
phone GPS technology was irrelevant. Peti- 
tioner failed to show how this trial strategy 
resulted in prejudice. Smith v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 801 (Tenn. 
Crim. App. Oct. 30, 2018). 

Post-conviction court did not find petitioner’s 
testimony that he asked trial counsel to with- 
draw but that trial counsel never filed a motion 
to do so credible, and the court of criminal 
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appeals declined to substitute its own infer- 
ences for those drawn by the post-conviction 
court. Moreover, petitioner did not provide any 
additional proof that he asked trial counsel to 
withdraw or that trial counsel’s failure to do so 
resulted in prejudice. Smith v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 801 (Tenn. 
Crim. App. Oct. 30, 2018). 

Although petitioner took issue with trial 
counsel’s failure to call alibi witnesses, peti- 
tioner failed to present any alibi witnesses at 
the post-conviction hearing. Petitioner failed to 
prove any deficiency or prejudice by clear and 
convincing evidence. Smith v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 801 (Tenn. 
Crim. App. Oct. 30, 2018). 

Defendant was not entitled to post-conviction 
relief because, at the post-conviction hearing, 
defendant failed to provide evidence detailing 
trial counsel’s alleged failure to communicate 
with defendant, to adequately prepare defen- 
dant’s case for trial, and to discuss defendant’s 
testimonial rights with defendant during their 
pre-trial meetings. Furthermore, defendant 
could not prove prejudice resulting from coun- 
sel’s alleged failure to advise defendant as to 
sentencing. Waggoner v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 802 (Tenn. Crim. 
App. Oct. 30, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective in deliberately choosing to forego the 
sentence alignment issue in favor of the merger 
issue, and counsel’s decision was reasonable as 
any challenge to the consecutive alignment of 
defendant’s sentences would not have been 
successful on appeal because defendant’s re- 
cord included three prior convictions of assault 
and one conviction of child endangerment in 
addition to six prior convictions of drug posses- 
sion and convictions of shoplifting and weapons 
possession; and the record fully supported the 
trial court’s conclusion that defendant was an 
offender whose record of criminal activity was 
extensive. Feaster v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 811 (Tenn. Crim. App. 
Nov. 1, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 73 (Tenn. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as to his ineffective assis- 
tance of counsel claim as he did not show 
prejudice because, pursuant to the plea agree- 
ment, numerous felony charges were dismissed 
against defendant and defendant’s nephew re- 
ceived the benefit of a sentence to be served 
primarily on probation; the record clearly dem- 
onstrated that defendant was aware of the 
sentence he would receive; and he made no 
particular allegation explaining what element 
of aggravated robbery he contested or why he 
would not have been willing to plead guilty to 
aggravated robbery had trial counsel explained 
the elements. Englebert v. State, — S.W.3d —, 
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2018 Tenn. Crim. App. LEXIS 812 (Tenn. Crim. 
App. Nov. 1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because plea counsel was 
not ineffective in advising defendant to plead 
guilty as counsel secured a shorter sentence 
through a plea agreement with the State; or 
ineffective in failing to request a mental health 
evaluation as there was no evidence of defen- 
dant’s need for an evaluation. Kidd v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 813 
(Tenn. Crim. App. Nov. 1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant’s coun- 
sel during his trial for failure to appear was not 
ineffective in failing to use a preemptory chal- 
lenge against a juror with personal knowledge 
of defendant as counsel testified that defendant 
insisted that the juror not be stricken; the juror 
indicated that no part of that relationship 
would affect her ability to sit as a fair and 
impartial juror; the juror’s friendship with de- 
fendant’s family members indeed could have 
weighed in defendant’s favor; and defendant 
presented no evidence that his desire for her to 
be removed from the jury was ignored or disre- 
garded by counsel. Kidd v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 813 (Tenn. Crim. 
App. Nov. 1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant’s coun- 
sel during his trial for failure to appear was not 
ineffective for failing to appeal the failure to 
appear conviction as the plea agreement, en- 
compassing both of defendants cases and sen- 
tencing defendant to an effective sentence of 12 
years, included a waiver of his right to appeal; 
and counsel had no grounds on which to file an 
appeal. Kidd v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 813 (Tenn. Crim. App. Nov. 
1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant’s coun- 
sel during his trial for failure to appear was not 
ineffective in failing to call a doctor as a witness 
to raise the diminished capacity defense as 
counsel testified that he did not trust the doc- 
tor, especially when it came to presenting a 
diminished capacity defense, because he had 
prior experience with the doctor, who had tes- 
tified inconsistently about diminished capacity; 
and counsel did present to the jury the theory 
that defendant was not capable of forming the 
state of mind sufficient to satisfy that element 
of the offense because he was in a drug-induced 
fugue state at the time he failed to appear at 
the sentencing hearing. Kidd v. State, —S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 813 (Tenn. 
Crim. App. Nov. 1, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
establish trial counsel was deficient in failing to 
object to the trial court’s comments to the jury 
about an unedited audio/video recording of the 
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drug transaction between petitioner and a con- 
fidential informant (CI); the trial court’s com- 
ment was appropriate because it informed the 
jury that the recording contained irrelevant 
evidence but did not disclose the prejudicial 
nature of some of the evidence. Cullom v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 818 
(Tenn. Crim. App. Nov. 5, 2018), appeal denied, 
— §8.W.3d —, 2019 Tenn. LEXIS 124 (Tenn. Feb. 
2152019). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he tailed to 
establish that trial counsel was ineffective in 
failing to object to the prosecutor’s comment 
that an unedited audio/video recording of the 
drug transaction between petitioner and a con- 
fidential informant (CI) that was not shown to 
the jury did not have “substance”; the unedited 
recording was irrelevant and inadmissible be- 
cause it did not indicate that the CI obtained 
the cocaine from her friend, rather than peti- 
tioner. Cullom v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 818 (Tenn. Crim. App. 
Nov. 5, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 124 (Tenn. Feb. 21, 2019). 

Petitioner failed to establish that trial coun- 
sel was deficient in failing to object to the trial 
court’s ruling that the jury could not view an 
unedited audio/video recording of the drug 
transaction between petitioner and a confiden- 
tial informant recording; the unedited record- 
ing, which contained material that was irrel- 
evant and inadmissible at trial, had been 
redacted by agreement between the parties. 
Cullom v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 818 (Tenn. Crim. App. Nov. 5, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 124 (Tenn. Feb. 21, 2019). 

Petitioner was not entitled to post-conviction 
relief because he failed to establish that trial 
counsel provided ineffective assistance in fail- 
ing to objection to the prosecutor’s comment; 
there was nothing problematic about the pros- 
ecutor’s comment that the trial court was cor- 
rect in its statement to the jury regarding an 
exhibit. Cullom v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 818 (Tenn. Crim. App. 
Nov. 5, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 124 (Tenn. Feb. 21, 2019). 

Petitioner failed to establish trial counsel 
was deficient in not using an unedited audio/ 
video recording of the drug transaction between 
petitioner and a confidential informant (CI) to 
cross-examine the CI because trial counsel 
cross-examined the CI about whether she ob- 
tained the drugs from her friend rather than 
petitioner; the prosecutor testified that the Cl 
could not have gotten the drugs from the friend 
because the redacted recording showed peti- 
tioner was the individual who gave her drugs. 
Cullom v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 818 (Tenn. Crim. App. Nov. 5, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 124 (Tenn. Feb. 21, 2019). 
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Inmate was not entitled to post-conviction 
relief for ineffective assistance of counsel be- 
cause, (1) as to counsel’s failure to move to 
dismiss for the State’s failure to preserve evi- 
dence, it was not apparent the evidence had to 
be preserved, and reliable substitute evidence 
existed, and, (2) as to counsel’s alleged advice to 
waive a direct appeal, sufficient evidence sup- 
ported the inmate’s conviction such that the 
inmate was not prejudiced, the inmate admit- 
ted counsel actually told the inmate an appeal 
would not succeed, and the inmate admitted 
the inmate waived a direct appeal because the 
inmate thought an appeal would be a waste of 
time. Carroll v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 819 (Tenn. Crim. App. Nov. 
5, 2018). 

Petition for post-conviction relief alleging in- 
effective assistance of counsel was properly 
denied as defendant failed to show that his plea 
was not knowingly, voluntarily and intelli- 
gently made and that, but for trial counsel’s 
alleged deficiencies, he would have refused to 
plead guilty and insisted on going to trial 
because the assistant district attorney general 
who prosecuted defendant’s case testified that 
counsel demonstrated excellent awareness of 
the facts that he was going to use in his 
defense, and that the proof against defendant 
at trial was becoming somewhat overwhelming; 
and defendant pled guilty once he saw the 
evidence against him to obtain a more favor- 
able sentence than he would have received if 
convicted at trial. Pierce v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 823 (Tenn. Crim. 
App. Nov. 5, 2018). 

Petition for post-conviction relief was prop- 
erly dismissed because trial counsel was not 
ineffective for failing to investigate defendant’s 
cell mate before he testified as counsel por- 
trayed the cell mate as a snitch and a liar, and 
he mentioned to the jury that it was possible 
that the cell mate would seek a reduction in his 
sentencing; for failing to present proof at the 
suppression hearing that defendant was seized 
by detectives as defendant was unwilling to 
testify at the suppression hearing, despite 
counsel’s explanation of the necessity of doing 
so; and for not objecting to an officer’s testi- 
mony that the victim was on the ground when 
he was shot so as to draw as little attention as 
possible to his testimony. Pollard v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 831 
(Tenn. Crim. App. Nov. 8, 2018). 

Defendant’s petition for post-conviction relief 
alleging that trial counsel was ineffective for 
failing to argue that the State failed to prove 
that the victim was less than 13 years old was 
properly denied because counsel testified that, 
after consulting with and preparing for trial 
with defendant, she chose to pursue a defense 
that the facts failed to show he committed the 
alleged offenses; a strategy of arguing that the 
facts failed to show that defendant had sexually 


40-30-110 


penetrated the victim did not turn on a ques- 
tion of the age of the victim; and counsel’s 
strategy proved somewhat successful in that 
defendant was acquitted of rape of a child and 
was convicted of the lesser included offense of 
attempted rape of a child. Russell v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 857 
(Tenn. Crim. App. Nov. 20, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as the post-conviction 
court did not err in excluding testimony of two 
criminal defense attorneys about the standard 
of performance required of an attorney in a 
child sexual abuse case because he did not 
make an offer of proof consisting of testimony, 
an affidavit, or other evidence to show how the 
proposed expert testimony was necessary to 
substantially assist the trier of fact; and no 
issues unique to the case which required spe- 
cialized knowledge beyond that possessed by 
the post-conviction court were apparent from 
the record. Russell v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 857 (Tenn. Crim. App. 
Nov. 20, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because trial counsel discussed co-defen- 
dant’s statement and any plea offers that the 
State proposed; the possibility that his co-de- 
fendant could testify against him or that his 
co-defendant’s statement could be admitted; 
and that, even if the co-defendant’s statement 
was suppressed, there was a _ significant 
amount of evidence against him, including the 
victim identifying defendant and the police 
arresting defendant after removing him from 
the stolen, wrecked car. Farmer v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 882 
(Tenn. Crim. App. Dec. 5, 2018). 

Defendant failed to prove ineffective assis- 
tance of counsel due to defendant’s original 
counsel forcing defendant to participate in a 
television interview prior to trial because de- 
fendant failed to prove by clear and convincing 
evidence defendant’s factual allegation that the 
State of Tennessee ceased plea negotiations due 
to the television interview. Doria v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 895 
(Tenn. Crim. App. Dec. 12, 2018), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 112 
(Tenn. Feb. 21, 2019). 

Defendant failed to prove ineffective assis- 
tance of defendant’s counsel due to defendant’s 
trial counsel failing to call defendant’s parent 
and defendant’s ex-spouse as witnesses. Trial 
counsel made an informed tactical decision not 
to call defendant’s parent as a witness given 
the weakness of the parent’s testimony, while 
defendant failed to present defendant’s ex- 
spouse at the post-conviction hearing and the 
appellate court would not speculate as to the 
ex-spouse’s testimony. Doria v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 895 (Tenn. 
Crim. App. Dec. 12, 2018), appeal denied, — 
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S.W.3d —, 2019 Tenn. LEXIS 112 (Tenn. Feb. 
21,:2019). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective in failing to object to the State’s 
question to the victim to compare her pain after 
the aggravated assault to pain she had experi- 
enced during other times of her life because 
counsel believed that the State had a right to 
inquire about the victim’s pain level and place 
it in context so the jury could understand; the 
post-conviction court found that the testimony 
was highly relevant to the jury in evaluating 
the seriousness of the victim’s injuries; and the 
evidence of the victim’s testimony as well as the 
medical proof overwhelmingly showed that the 
victim suffered serious bodily injury and ex- 
treme pain as a result of defendant’s attack. 
Baxter v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 902 (Tenn. Crim. App. Dec. 14, 
2018), appeal dismissed, — S.W.3d —, 2019 
Tenn. LEXIS 192 (Tenn. Apr. 3, 2019). 

Petitioner failed to establish that trial coun- 
sel and co-counsel were deficient. Trial counsel 
and co-counsel agreed that petitioner did not 
want to plead guilty and instead wanted to go 
to trial, and the record did not preponderate 
against the post-conviction court’s finding that 
trial counsel and co-counsel were credible wit- 
nesses. Teats v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 1 (Tenn. Crim. App. Jan. 2, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 289 (Tenn. June 20, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to timely file a motion to 
cross-examine the victim about an alleged con- 
sensual sexual encounter because counsel tes- 
tified that defendant came up with the idea 
that he had been in a consensual sexual rela- 
tionship with the victim when he saw the 
victim at trial, that defendant never told him 
about a consensual sexual encounter before 
trial and that, if defendant had mentioned that 
before trial, it would have made perfect sense to 
go ahead and file such a motion; the post- 
conviction court determined that counsel was 
credible and defendant was not; and the proof 
at trial regarding the rape was overwhelming. 
Jefferson v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 8 (Tenn. Crim. App. Jan. 4, 
2019). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective as she testified that she hired an 
expert to rebut a witness’s testimony that he 
saw defendant shoot the victim and that the 
expert was prepared to testify, but, when the 
witness testified at trial that he did not recall 
the incident, counsel made a strategic decision 
not to call the expert; counsel stated that she 
wanted to focus on the witness’s testimony that 
he did not recall the incident and that the 
expert’s testimony would have drawn attention 


tL 


to the factual basis of the witness’s testimony; 
and counsel argued no reliable witnesses iden- 
tified defendant as the perpetrator. Davis v. 
State, — S.W3d —, 2019 Tenn. Crim. App. 
LEXIS 7 (Tenn. Crim. App. Jan. 4, 2019), ap- 
peal denied, — S.W.3d —, 2019 Tenn. LEXIS 
206 (Tenn. Apr. 12, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because post-trial counsel 
was not ineffective in failing to present an 
alleged recantation by the victim as counsel 
repeatedly asked the State for proof that the 
victim had recanted his testimony, but he never 
received anything; although defendant’s father 
allegedly saw the victim’s recantation, he never 
testified that he discussed the recantation with 
post-trial counsel; and defendant failed to es- 
tablish that the recantation ever existed. Steed 
v. State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 21 (Tenn. Crim. App. Jan. 11, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to file a motion to sup- 
press the temperature study done on defen- 
dant’s car as the victims died of hyperthermia 
in the car; officers could seize a vehicle that was 
the instrumentality of the crime; a subsequent 
inspection of the vehicle was not an unlawful 
search; and officers routinely and properly con- 
ducted testing of items taken into evidence. 
Bates v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 26 (Tenn. Crim. App. Jan. 16, 
2019). 

Defendant’s petition for post-conviction relief 
was properly denied because, although counsel 
was deficient for failing to file a motion to 
suppress evidence of methamphetamine manu- 
facturing based on the methamphetamine and 
ion scan obtained from the July 13 search of 
defendant’s home as the information in the 
affidavit did not establish probable cause to 
believe that evidence of manufacturing meth- 
amphetamine would still be in the home at the 
time of the search, she failed to show that 
suppression of that evidence would have 
changed the outcome of her trial. Bates v. State, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 26 
(Tenn. Crim. App. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel’s direct 
examination of defendant, in which counsel 
testified that he might have been hard on 
defendant in an attempt to get some real emo- 
tion from her, was part of his trial strategy; and 
the appellate court saw nothing improper in 
trial counsel’s questioning of defendant be- 
cause, although trial counsel was accusatory at 
times, defendant failed to acknowledge the dif- 
ficult position in which she put trial counsel as 
she first told an investigator that she found the 
victims in the yard but then told him she found 
the victims in the car, and, at trial, she testified 
that she found the victims in the yard, which 
totally contradicted the State’s proof. Bates v. 


POST-CONVICTION PROCEDURE 


40-30-110 


State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 26 (Tenn. Crim. App. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive by failing to object to the testimony of an 
investigator and a detective on the basis that 
they were not qualified to testify about the 
manufacture of methamphetamine because, al- 
though the investigator testified that he was 
not as well versed in the production of meth- 
amphetamine as some officers, and the detec- 
tive testified that he was not an expert in the 
manufacture of methamphetamine, neither of- 
ficer said he was not qualified to testify about 
the process of manufacturing methamphet- 
amine; and, in fact, the detective testified that 
he had assisted with the investigation of at 
least 200 methamphetamine laboratories. 
Bates v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 26 (Tenn. Crim. App. Jan. 16, 
2019). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive by failing to object to the testimony of an 
agent with Tennessee Bureau of Investigation 
because the agent testified as a toxicology ex- 
pert; and defendant offered no proof at the 
evidentiary hearing that the agent was not 
qualified to testify about the effects of metham- 
phetamine on the human body. Bates v. State, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 26 
(Tenn. Crim. App. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive by failing to object to a witness’s testimony 
about the process to manufacture methamphet- 
amine because the witness testified at trial that 
he had worked for the Tennessee Meth and 
Pharmaceutical Task Force since 2004. Bates v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 26 (Tenn. Crim. App. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective for failing to present any mitigating 
proof at the sentencing hearing because, while 
the trial court ruled that defendant had failed 
to establish entitlement to a self-defense in- 
struction, the proof of the prior altercation with 
the victim that same evening came into evi- 
dence at trial; the victim had testified to exactly 
the same thing; and defendant did not show 
that he would have received a different sen- 
tence but for lead counsel’s alleged error as he 
had a lengthy criminal record and was on bond 
when he committed the current offense. John- 
son v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 37 (Tenn. Crim. App. Jan. 17, 
2019). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to seek a hearing to determine 
which of defendant’s prior convictions were 
admissible impeachment evidence if defendant 
chose to testify because defendant never in- 
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tended to testify regardless of which priors 
could have been used against him at trial; his 
convictions also could have been admitted as 
substantive evidence to rebut a claim of self- 
defense had he testified; and he did not show 
that he would have testified had counsel con- 
ducted a hearing regarding the admissible im- 
peachment convictions and that his testimony 
would have affected the outcome of his trial. 
Johnson v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 37 (Tenn. Crim. App. Jan. 
17, 2019). 

Defendant was not entitled to post-conviction 
relief because defendant failed to present clear 
and convincing evidence that trial counsel pro- 
vided ineffective assistance by failing to use a 
peremptory challenge to remove a juror who 
was a guard at the penitentiary and knew that 
defendant had been an inmate at the peniten- 
tiary, failing to object to testimony that defen- 
dant previously had been incarcerated at the 
penitentiary, and failing to advise defendant of 
the State of Tennessee’s plea settlement offer. 
Matthews v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 155 (Tenn. Crim. App. Mar. 
11, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 305 (Tenn. July 17, 2019). 

Defendant failed to prove ineffective assis- 
tance as defendant failed to show that trial 
counsel was ineffective for failure to hire an 
investigator, failed to show that counsel was 
ineffective for failure to properly investigate 
the case, failed to provide real evidence that 
counsel failed to meet with defendant, and 
failed to show that counsel was ineffective for 
failure to file motions, challenge evidence, ask 
questions of witnesses, make objections, and 
present proof or seek an instruction regarding a 
defense of others. Wilson v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 158 (Tenn. Crim. 
App. Mar. 12, 2019), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 353 (Tenn. July 25, 
2019). 

Post-conviction court did not err in denying 
relief as ineffective assistance was not shown; 
counsel objected to the prosecutor’s use of 
Florida police reports during her argument, but 
the majority of the facts described were con- 
tained in the presentence report, which was 
reliable hearsay, plus prejudice was not shown, 
as the Florida police reports were not used to 
establish any enhancement factor, plus the 
trial court found he was dangerous offender as 
justification for imposing consecutive sen- 
tences. Thompson v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 166 (Tenn. Crim. App. 
Mar. 14, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 284 (Tenn. June 19, 2019). 

Defendant was not entitled to post-conviction 
relief because defendant failed to show that 
trial counsel’s decision to pursue a self-defense 
strategy was unreasonable, fell below profes- 
sional norms, or prejudiced the outcome of the 
case and defendant, thus, was not entitled to 
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relief on a correlating claim that counsel was 
ineffective for not requesting a jury instruction 
on defense of another. Moreover, defendant 
failed to show that trial counsel’s strategy re- 
garding the testimony of a witness was un- 
sound and amounted to deficient performance. 
Johnson v. State, — S.W.38d —, 2019 Tenn. 
Crim. App. LEXIS 167 (Tenn. Crim. App. Mar. 
14, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 337 (Tenn. July 19, 2019). 
Defendant did not prove by clear and con- 
vincing evidence that trial counsel rendered 
ineffective assistance by failing to properly ob- 
ject when an alleged victim was declared to 
unavailable as a witness after the victim re- 
fused to testify because, without the statement 
of the victim to a police officer, or the testimony 
of the officer who purportedly took the state- 
ment, the appellate court was unable to con- 
clude that defendant was prejudiced. Lawson v. 
State, — S.W3d —, 2019 Tenn. Crim. App. 
LEXIS 186 (Tenn. Crim. App. Mar. 26, 2019). 
Evidence did not preponderate against the 
post-conviction court’s finding that petitioner’s 
claims of insufficient communication were 
without merit because trial counsel docu- 
mented nine different times that he met with 
petitioner either in person or via video confer- 
ence; additionally, the record contained four 
letters sent by trial counsel to petitioner in 
order to keep him apprised of the status of his 
case. Wi v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 229 (Tenn. Crim. App. Apr. 
10, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 257 (Tenn. June 19, 2019). 
Evidence did not preponderate against the 
post-conviction court’s finding that petitioner’s 
claims of insufficient communication were 
without merit because trial counsel informed 
petitioner that he “may” face the death penalty, 
but at the post-conviction hearing, trial counsel 
carefully explained that he used the word 
“may” rather than “would”; it is not deficient 
performance when an attorney is not informed 
of and thus does not dispel a client’s assump- 
tions. Wi v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 229 (Tenn. Crim. App. Apr. 
10, 2019), appeal denied, — S.W.38d —, 2019 
Tenn. LEXIS 257 (Tenn. June 19, 2019). 
Although defendant should have been al- 
lowed to testify that he feared the victim based 
on the victim’s past physical abuse of his wife 
as this rule did not apply because defendant 
was not arguing that he should have been 
allowed to testify that the victim was a violent 
person and was acting in conformity with a 
propensity for violence on the day of the shoot- 
ing, defendant was not entitled to post-convic- 
tion relief based on ineffective assistance of 
counsel because defendant never testified at 
the hearing that he feared the victim at all. 
Gayden v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 258 (Tenn. Crim. App. Apr. 28, 
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2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 303 (Tenn. July 19, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective because he discussed defendant’s 
voluntary manslaughter conviction with him 
and determined he did not want the jury to 
learn about defendant’s prior conviction; and 
trial counsel made a strategic decision not to do 
anything that might open the door to that prior 
conviction. Gayden v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 258 (Tenn. Crim. App. 
Apr. 23, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 303 (Tenn. July 19, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel were not 
ineffective for failing to make offers of proof at 
trial about the victim’s reputation for violence 
in the neighborhood and the victim’s prior acts 
of abuse toward his wife, based on the fact that 
the evidence would have supported defendant’s 
claim of self-defense and defense of another, as 
the wife and her son did testify on direct and 
cross-examination at trial that the victim was 
the first aggressor before the shooting. Gayden 
v. State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 258 (Tenn. Crim. App. Apr. 23, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
303 (Tenn. July 19, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as the appellate court did 
not need to determine whether counsel per- 
formed deficiently by failing to include the 
issue of the lack of a limiting instruction re- 
garding the use of defendant’s statement of a 
prior bad act in a motion for new trial because 
defendant had failed to show that he was preju- 
diced by the lack of a limiting instruction, and, 
therefore, had failed to establish prejudice on 
the current claim. Sizemore v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 318 (Tenn. 
Crim. App. May 20, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because any error resulting from counsel’s 
failing to request a jury instruction limiting the 
use of defendant’s statement of a prior bad act 
was harmless in light of the substantial evi- 
dence of defendant’s guilt as the jury heard 
testimony that a confidential informant (CI) 
contacted defendant and arranged to purchase 
some pills, and that defendant sold two mor- 
phine pills to the CI; and the jury heard an 
audio recording of the transaction. Sizemore v. 
State, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 318 (Tenn. Crim. App. May 20, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because the trial court considered the ad- 
mitted statement of a prior bad act to be pro- 
bative of defendant’s acting knowingly in 
selling the two morphine pills to the confiden- 
tial informant; and the trial court weighed the 
probative value and the prejudicial effect of the 
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statement. Sizemore v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 318 (Tenn. Crim. 
App. May 20, 2019). 

Counsel’s alleged ineffective assistance did 
not entitle defendant to post-conviction relief 
because (1) counsel did not call witnesses pre- 
sented at a post-conviction hearing for strategic 
reasons, (2) no relief could be granted for not 
calling a witness not so presented, (3) counsel’s 
failure to cross-examine the victim on certain 
statements was reasonably strategic, as such 
cross-examination would have opened the door 
to harmful evidence, (4) counsel’s failure to 
object to the prosecutor’s improper statements 
was not prejudicial, and (5) counsel credibly 
testified counsel advised defendant of all 
charges. Romero v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 321 (Tenn. Crim. App. 
May 20, 2019). 

Inmate was not entitled to post-conviction 
relief due to counsel’s ineffective assistance 
because (1) counsel rejected the theory that a 
vehicle collision, rather than the inmate’s acts, 
caused a victim’s injuries after thoroughly in- 
vestigating that theory and reasonably con- 
cluding the evidence did not support the theory, 
in favor of pursuing the victim’s letter stating 
the inmate did not assault the victim, and (2) 
counsel’s failure to include two issues in a new 
trial motion or on appeal was not prejudicial, as 
neither alleged error affected the trial’s out- 
come, since a limiting instruction was given 
regarding testimony that the inmate previously 
assaulted the victim, and a detective’s one 
general statement about abuse victims’ behav- 
ior was not prejudicial given the strength of the 
State’s case. Baxter v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 362 (Tenn. Crim. App. 
June 25, 2019). 

Petition for post-conviction relief was prop- 
erly denied as defendant’s trial counsel was not 
ineffective because, although counsel did not 
file a motion for discovery, he received all of the 
discovery materials and reviewed those mate- 
rials with defendant; he adequately communi- 
cated with defendant in preparation for trial; 
there was no legal basis to move for suppres- 
sion of defendant’s statement; and, although 
defendant testified that he had been shot in the 
head only days before providing a statement, he 
presented no evidence detailing the severity of 
his injury, the character of the medication pre- 
scribed to him, or the potential effect of either 
the injury or the medication on his ability to 
provide a voluntary statement to the police. 
Minor v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 388 (Tenn. Crim. App. July 3, 
2019). 

Circuit court properly denied defendant’s pe- 
tition for post-conviction relief because he 
failed to show that his trial counsel was inef- 
fective, inter alia, where counsel cross-exam- 
ined the confidential informant on her criminal 
record and activities with a drug task force, 
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defendant did not show how he could have 
achieved a different outcome had he known of 
counsel’s strategy, he did not offer any proof of 
mitigating factors that counsel could have 
raised, he presented no proof that any juror was 
aware of the co-conspirator’s murder charge 
other than his testimony that the co-conspira- 
tor’s name had been in the newspaper, and he 
failed to show that counsel performed defi- 
ciently by failing to raise credibility issues on 
direct appeal. Smith v. State, —S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 442 (Tenn. Crim. App. 
July 22, 2019). 

Trial counsel was not ineffective for failing to 
investigate defendant’s mental health at the 
time of the crimes because defendant failed to 
provide any evidence to demonstrate he was 
suffering from mental health issues, either at 
the time of the crimes or trial; trial counsel 
believed defendant understood the charges he 
faced and the plea deal offered, but defendant 
simply insisted on going to trial. State v. Win- 
ters, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 611 (Tenn. Crim. App. Sept. 30, 2019). 

Defendant could not show he was prejudiced 
by trial counsel’s failure to pursue a defense of 
intoxication as nothing in the record suggested 
it was warranted at trial; trial counsel testified 
defendant did not suggest he was intoxicated 
during the crimes. State v. Winters, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 611 (Tenn. 
Crim. App. Sept. 30, 2019). 

Defendant was not entitled to relief on his 
claim that trial counsel did not effectively chal- 
lenge witness testimony because defendant 
failed to present the proposed evidence to sup- 
port his claim and failed to offer any additional 
proof. State v. Winters, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 611 (Tenn. Crim. App. 
Sept. 30, 2019). 

Defendant could not show he was prejudiced 
by trial counsel’s alleged failure to interview or 
call the fiancé of the victim’s friend or members 
of his family to testify because he failed to call 
the fiancé, his brother, or any family members 
to testify on his behalf; trial counsel was aware 
of the time necessary to prepare the case and 
utilized resources to interview witnesses in 
preparation for the trial. State v. Winters, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 611 
(Tenn. Crim. App. Sept. 30, 2019). 

Trial counsel was not ineffective for failing to 
challenge the victim’s mental state at the time 
of the crimes because nothing in the record 
suggested trial counsel’s strategy regarding the 
handling of the victim at trial was deficient, 
and defendant could not show prejudice as a 
result; trial counsel explained he utilized the 
victim as a defense witness and believed she 
put on defendant’s position through her cross- 
examination. State v. Winters, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 611 (Tenn. Crim. 
App. Sept. 30, 2019). 
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Trial counsel was not ineffective for failing to 
argue defendant’s actions were meant only “to 
calm the victim down,” not to injure the victim, 
because trial counsel effectively cross-exam- 
ined the victim during which she corroborated 
defendant’s position, and defendant could not 
he show prejudice as a result; trial counsel 
highlighted the defendant’s position while 
cross-examining the victim at trial. State v. 
Winters, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 611 (Tenn. Crim. App. Sept. 30, 2019). 

Trial counsel was not ineffective for impeach- 
ing the victim with statements she made dur- 
ing a forensic interview even though the inter- 
view included additional allegations of sexual 
abuse not disclosed during the victim’s direct 
examination as trial counsel’s strategy was to 
attack the victim’s. credibility as a witness by 
showing that, at trial, the victim testified to 
three instances of sexual abuse wherein defen- 
dant touched her vagina with his mouth, finger, 
or both, and denied any other instances of 
sexual abuse, but, in the forensic interview, the 
victim claimed defendant had sex with her 
multiple times and inserted his finger into her 
vagina. Love v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 621 (Tenn. Crim. App. Oct. 3, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 56 (Tenn. Jan. 16, 2020). 

Petitioner failed to prove that counsel’s per- 
formance was deficient and thus he was not 
entitled to post-conviction relief; counsel com- 
municated plea offers to petitioner and was 
justified in believing he rejected them. AIl- 
though petitioner testified that he thought he 
had accepted a plea offer for a sentence of four 
years and one month, the record supported at 
most that he might have desired an offer in- 
volving that sentence, and the evidence showed 
that the State never formally extended a four- 
year offer. Torres v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 635 (Tenn. Crim. App. 
Oct. 9, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 89 (Tenn. Feb. 20, 2020). 

Defendant failed to show that trial counsel 
was deficient or that defendant was prejudiced 
by any deficiency in counsel failing to file a 
timely notice of insanity, never clearly articu- 
lating or discussing a coherent or consistent 
defense with defendant, not contacting wit- 
nesses, failing to use or employ a private inves- 
tigator, failing to cross-examine a forensic psy- 
chiatrist about inconsistencies in the 
psychiatrist’s testimony, and allowing the jail 
to deny defendant access to a law library. Ghor- 
mley v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 739 (Tenn. Crim. App. Nov. 15, 
2019). 

Defendant was not entitled to post-conviction 
relief following a conviction for sexually abus- 
ing defendant’s stepdaughter because defen- 
dant failed to prove that defendant was denied 
effective assistance of counsel based on trial 
counsel’s failure to raise in a motion for new 
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trial the admissibility of opinion testimony 
from a school resource officer and character 
testimony regarding the victim from a school 
counselor and failure to object to the prosecu- 
tor’s statements during closing argument about 
the truthfulness of the victim’s testimony. Petr 
Pompa v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 767 (Tenn. Crim. App. Dec. 2, 
2019). 

Record supported the post-conviction court’s 
determination that petitioner failed to show 
that his attorneys performed deficiently in ad- 
vising him not to testify; their advice was based 
on their concerns about his testimony adversely 
affecting the jury, plus he did not testify at the 
post-conviction hearing. Without knowing how 
he might have testified, the post-conviction 
court had no basis from which to conclude that 
he suffered prejudice from following his attor- 
neys’ advice and he was not entitled to post- 
conviction relief. Anglin v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 790 (Tenn. Crim. 
App. Dec. 19, 2019). 

Petitioner had not identified a reason why 
the post-conviction court erred in concluding 
that the evidence fell under a hearsay excep- 
tion and the court declined to speculate; the 
post-conviction court did not err in determining 
that petitioner failed to prove his ineffective 
assistance claim and he was not entitled to 
relief. Anglin v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 790 (Tenn. Crim. App. Dec. 
19, 2019). 

Petitioner failed to show that his attorneys 
performed deficiently in failing to call a wit- 
ness, and in view of the evidence regarding the 
witness’s potential damaging testimony, peti- 
tioner failed to show prejudice; the post-convic- 
tion court did not err in concluding that he 
failed to prove his ineffective assistance claim 
and he was properly denied post-conviction 
relief. Anglin v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 790 (Tenn. Crim. App. Dec. 
19, 2019). 

Record supported the post-conviction court’s 
determination that counsel made an informed, 
tactical decision to agree to a change of venue, 
and petitioner was not entitled to relief; after a 
mistrial occurred due to a friendship between a 
court officer and a juror and after consideration 
of several factors that counsel thought might 
affect the likelihood of petitioner’s receiving a 
fair trial in Hickman County, counsel consented 
to a change of venue to Williamson County. 
Anglin v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 790 (Tenn. Crim. App. Dec. 19, 
2019). 

By using a cell phone, defendant willingly 
exposed identifying information to defendant’s 
wireless provider, thereby assuming the risk 
that this information might be revealed to the 
government and rendering defendant’s expec- 
tation of privacy in this information unreason- 
able. Thus, trial counsel’s decision not to file a 
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non-meritorious motion to suppress the cell 
phone records allegedly linking defendant to 
charged crimes that were obtained in a war- 
rantless seizure was not deficient performance. 
Howell v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 798 (Tenn. Crim. App. Dec. 19, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 399 (Tenn. June 3, 2020). 

Although defendant argued that defendant 
received ineffective assistance of counsel due to 
counsel’s failure to file a motion to suppress the 
warrantless seizure of cell phone records alleg- 
edly linking defendant to charged crimes in 
violation of defendant’s constitutional rights, 
the lack of any evidence suggesting that defen- 
dant, who pleaded guilty, would have taken 
defendant’s case to trial had the desired motion 
been filed prevented defendant from establish- 
ing the prejudice prong of defendant’s claim of 
ineffective assistance of counsel. Howell v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 798 (Tenn. Crim. App. Dec. 19, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
399 (Tenn. June 3, 2020). 

Defendant failed to prove that trial counsel 
provided ineffective assistance by failing to 
present a cohesive defense theory, investigate, 
interview defendant and witnesses, explain the 
sufficiency of the evidence, and advise defen- 
dant of the right to testify. Although counsel 
was deficient failing to object to the trial court’s 
ex parte communication with the jury during 
deliberations and by failing to request that the 
jury be brought in for supplemental instruc- 
tions, defendant did not prove that the issue 
would have been successful on appeal. Adams v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 791 (Tenn. Crim. App. Dec. 20, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
218 (Tenn. Apr. 15, 2020). 

In a case in which, on the day of trial, counsel 
was presented with the State’s proposition that 
the defense either stipulate to evidence of pre- 
vious unindicted controlled buys or the State 
would seek dismissal of the case and re-indict 
defendant with additional charges, defendant’s 
petition for post-conviction relief was properly 
denied as counsel was not ineffective in how she 
responded to and addressed the State’s pro- 
posal, dismissal, and new indictment because, 
after the new indictment, counsel filed a motion 
to dismiss the new indictment, but the trial 
court denied the motion; and counsel was not 
responsible for the actions of the prosecutors. 
Gossett v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 806 (Tenn. Crim. App. Dec. 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 183 (Tenn. Apr. 17, 2020). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel based 
on trial counsel’s failure to adequately commu- 
nicate with him was properly denied because 
counsel provided discovery to defendant, and 
he met with him and reviewed it; counsel 
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disagreed that he and defendant mainly dis- 
cussed the plea offers and not the facts of the 
case; he specifically remembered discussing de- 
fendant’s rights with him; counsel said that he 
explained to the best of his ability the potential 
sentence that defendant faced if he went to trial 
versus the plea offers; and, at the post-convic- 
tion hearing, defendant admitted that he un- 
derstood that‘he could face more time if he went 
to trial rather than accepting the plea offer. 
Jackson v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 808 (Tenn. Crim. App. Dec. 
30, 2019). 

Counsel effectively cross-examined each of 
the witnesses, and while petitioner complained 
that counsel should have asked the witnesses 
more questions regarding discrepancies or in- 
consistencies, he had not shown that counsel’s 
performance fell below a reasonable standard 
and prejudice was not shown; therefore, he was 
not entitled to post-conviction relief on his 
claim of ineffective assistance of counsel. Win- 
ters v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 7 (Tenn. Crim. App. Jan. 9, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
383 (Tenn. June 4, 2020). 

Petitioner did not question counsel about his 
decision not to object during the post-conviction 
proceedings, which could have been a strategic 
one, plus he waived the issue by failing to 
include the appropriate references to the re- 
cord; he was not entitled to post-conviction 
relief. Winters v. State, — S.W.38d —, 2020 
Tenn. Crim. App. LEXIS 7 (Tenn. Crim. App. 
Jan. 9, 2020), appeal denied, — 8.W.3d —, 2020 
Tenn. LEXIS 383 (Tenn. June 4, 2020). 

It was unclear whether petitioner’s defense 
would have benefited from the testimony of the 
medical professionals because they were not 
presented at the evidentiary hearing, and thus 
he failed to present any proof that the medical 
record offered any information different than 
that which was already addressed with the 
victim at trial or that trial counsels’ failure to 
call the professionals at trial was deficient and 
prejudicial, and he was not entitled to relief on 
this claim. Grimes v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 23 (Tenn. Crim. App. 
Jan. 16, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 439 (Tenn. Aug. 5, 2020). 

Petitioner failed to present any witnesses or 
photos of the crime scene to show that the 
evidence would have assisted in his defense, 
and he was not entitled to relief on this issue 
due to his failure to present any evidence of 
prejudice by alleged deficient performance. 
Grimes v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 23 (Tenn. Crim. App. Jan. 16, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 439 (Tenn. Aug. 5, 2020). 

Petitioner failed to show that his trial coun- 
sels failed to obtain and/or communicate a 
negotiated plea agreement that he would ac- 
cept; he was adamant about going to trial from 
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the beginning and he was made aware of an 
offer by the State but ultimately refused it. 
Petitioner had also failed to present any wit- 
ness to show that he would have been given the 
option to plead guilty and continue his service 
in the military and he was not entitled to 
post-conviction relief. Grimes v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 23 
(Tenn. Crim. App. Jan. 16, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 439 
(Tenn. Aug. 5, 2020). 

Petitioner failed to show with clear and con- 
vincing evidence that his trial counsels’ failure 
to file pretrial motions preventing the State 
from introducing evidence of prior bad acts was 
prejudicial; he failed to conduct a Tenn. R. Evid. 
404(b) hearing within his evidentiary hearing 
to prove deficient performance or prejudice, and 
thus he was not entitled to post-conviction 
relief. Grimes v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 23 (Tenn. Crim. App. Jan. 
16, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 439 (Tenn. Aug. 5, 2020). 

Denial of post-conviction relief to defendant 
was appropriate because defendant did not 
prove that defendant’s counsel was ineffective 
as counsel explained to defendant the ramifica- 
tions of being a Range II offender, the elements 
of the offenses, and the evidence which the 
State of Tennessee intended to use. Counsel 
fully advised defendant about the plea agree- 
ment, explained to defendant the theory of 
criminal responsibility, informed defendant of 
the rights defendant was waiving, and gave 
sound advise for defendant to enter a guilty 
plea. Chapman v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 30 (Tenn. Crim. App. 
Jan. 23, 2020). 

Petitioner was not entitled to post-conviction 
relief on his claim of ineffective assistance of 
counsel; the post-conviction court properly de- 
termined that a personal visit to the parking lot 
of the apartments where the drug transaction 
took place would not have yielded additional 
evidence. Blackman v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 47 (Tenn. Crim. App. 
Jan. 29, 2020). 

Petitioner was not entitled to post-conviction 
relief on his claim of ineffective assistance of 
counsel; given the flaw in the informant’s cred- 
ibility, the post-conviction court properly deter- 
mined that any further impeachment would 
have been duplicative and would not have ad- 
dressed the fact that multiple officers corrobo- 
rated the informant’s testimony, plus petitioner 
failed to present any evidence establishing that 
the informant had any additional criminal his- 
tory. Blackman v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 47 (Tenn. Crim. App. 
Jan. 29, 2020). 

Petitioner failed to demonstrate that counsel 
was deficient in waiving the transfer hearing 
and thus he was not entitled to post-conviction 
relief; counsel testified that the decision to 
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waive the hearing was strategic so he was able 
to negotiate a bond, which petitioner wanted. 
Furthermore, petitioner failed to present any 
evidence that he would have been successful in 
preventing his case from being transferred if he 
had had a transfer hearing, and thus he also 
failed to demonstrate that he was prejudiced. 
Perkins v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 100 (Tenn. Crim. App. Feb. 19, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 323 (Tenn. June 3, 2020). 

Trial counsel was deficient for not requesting 
lesser-included offenses because he testified 
that he was aware a written request for lesser- 
included offenses was required and simply filed 
to make such a request; petitioner failed to 
show that, but for trial counsel’s deficiency, the 
jury would have convicted him of child abuse as 
a lesser-included offense of rape of a child 
because the physician who examined the victim 
found no signs of bleeding or bruising. 
Townsend v. State, — S.W.38d —, 2020 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. Feb. 
20, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 450 (Tenn. July 17, 2020). 

Trial counsel’s failure to request an instruc- 
tion on misdemeanor assault as a lesser-in- 
cluded offense of rape of a child was prejudicial 
to petitioner, and petitioner received the inef- 
fective assistance of counsel, because given the 
proof, a properly instructed jury could have 
found petitioner guilty of misdemeanor assault; 
the victim’s mother testified that she did not 
see petitioner doing anything to the victim, and 
the jury discredited the victim’s claim of pen- 
etration. Townsend v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 105 (Tenn. Crim. App. 
Feb. 20, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 450 (Tenn. July 17, 2020). 

Petitioner failed to show that, but for trial 
counsel’s deficiency, the jury would have con- 
victed him of misdemeanor assault as a lesser- 
included offense of aggravated sexual battery 
because the State presented proof that petition- 
er’s unlawful sexual contact with the victim 
was for the purpose of sexual arousal or grati- 
fication; the victim’s mother testified that she 
saw petitioner rubbing the victim’s vagina over 
her clothes and that he had an erection. 
Townsend vy. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. Feb. 
20, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 450 (Tenn. July 17, 2020). 

Defendant was not entitled to post-conviction 
relief for ineffective assistance of counsel be- 
cause defendant failed to establish deficient 
performance and prejudice relative to counsel’s 
informed decision not to pursue a mental 
health defense. Walton v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 110 (Tenn. Crim. 
App. Feb. 19, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 314 (Tenn. July 21, 
2020). 
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Defendant failed to prove that defendant’s 
trial counsel provided ineffective assistance in 
failing to impeach a witness with the prior 
inconsistent statements of the witness denying 
that the witness could identify the shooter in an 
incident and in failing to move for a mistrial 
when the State of Tennessee referenced defen- 
dant’s exercise of the right to remain silent 
because counsel’s decisions were tactical in 
nature and entitled to deference. Furthermore, 
another eyewitness to the shooting identified 
defendant as the shooter. McEwen v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 114 
(Tenn. Crim. App. Feb. 19, 2020), appeal de- 
nied, McEwen v. State, — S.W.3d —, 2020 Tenn. 
LEXIS 372 (Tenn. July 23, 2020). 

Defendant did not show that counsel was 
ineffective based on counsel’s decision not to 
seek suppression of the statement which defen- 
dant made to the police because, in the situa- 
tion of counsel presenting self-defense as defen- 
dant’s primary theory if a mistaken identity 
theory was not borne out by the testimony of 
witnesses, parts of defendant’s statement aided 
this theory and thus counsel opted to keep the 
statement as part of the evidence, so counsel 
could have used the helpful portions were the 
self-defense theory to have been presented. 
Dowdy v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 115 (Tenn. Crim. App. Feb. 19, 
2020). 

Defendant was not entitled to a new trial 
because defendant failed to prove that trial 
counsel provided deficient representation ren- 
dering defendant’s pleas involuntary, in that 
counsel met numerous times with defendant 
and conducted extensive pretrial preparations. 
Furthermore, defendant failed to demonstrate 
any prejudice from counsel’s alleged failure to 
develop a defense strategy. Wade v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 132 
(Tenn. Crim. App. Feb. 21, 2020). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because he 
failed to show that trial counsel’s performance 
was deficient for failure to make a motion for a 
change of venue; trial counsel consulted with 
attorneys experienced in cases involving a 
change of venue, and based on his research and 
the facts of petitioner’s case, he believed that 
petitioner’s risk of conviction could have been 
greater if the case was tried before a more 
conservative jury. Logan v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 139 (Tenn. Crim. 
App. Feb. 26, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 397 (Tenn. July 20, 
2020). 

Post-conviction court did not err by citing a 
case for the principle that trial counsel’s deci- 
sions could not be reviewed with the benefit of 
hindsight because the holding in that case was 
consistent with established case law; petitioner 
did not cite any authority, persuasive or bind- 
ing, to support his argument that the post- 
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conviction court’s reliance on the case entitled 
him to a new evidentiary hearing. Logan v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 1389 (Tenn. Crim. App. Feb. 26, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
397 (Tenn. July 20, 2020). 

Petitioner was properly denied post-convic- 
tion relief as he failed to show ineffective assis- 
tance of counsel; counsel established that he 
and petitioner discussed petitioner’s testifying 
prior to trial, petitioner confirmed they dis- 
cussed the issue and he decided not to testify, 
and petitioner offered no testimony calling into 
question the evidence of his guilt. Furthermore, 
counsel pursued a reasonable trial strategy 
that was designed to greatly reduce petitioner’s 
exposure and nothing suggested that he was 
prejudiced by this strategy. Maples v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 144 
(Tenn. Crim. App. Feb. 26, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 451 
(Tenn. July 17, 2020). 

Defendant showed that defendant’s trial 
counsel provided deficient performance be- 
cause, although the chosen defense was mis- 
taken identity, counsel failed to challenge the 
sufficiency of the evidence of defendant’s espe- 
cially aggravated robbery and aggravated rob- 
bery convictions. Furthermore, defendant 
showed that counsel’s deficient performance 
resulted in prejudice because a reasonable 
probability existed that the trial court or the 
appellate court would have acted in defendant’s 
favor if the sufficiency issues had been raised. 
Boatwright v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 178 (Tenn. Crim. App. Mar. 
10, 2020). 

Defendant failed to establish in a postconvic- 
tion proceeding that defendant’s trial counsel 
was ineffective because counsel, in attempting 
to locate witnesses through an investigator, 
exercised reasonable means to investigate the 
case. Defendant also failed to show that the 
witnesses could have been located and that 
they had information which would have been 
favorable to defendant. Dorsey v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 182 
(Tenn. Crim. App. Mar. 18, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 446 
(Tenn. July 17, 2020). 

Record did not preponderate against the 
post-conviction court findings that the advice 
given petitioner by his trial counsel regarding a 
plea agreement was well within the range of 
competence of competent attorneys and that 
trial counsel’s performance was not deficient. 
Therefore, the court of criminal appeals agreed 
with the post-conviction court’s conclusion, and 
petitioner was not entitled to post-conviction 
relief. Cooper v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 220 (Tenn. Crim. App. Apr. 3, 
2020). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
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tive because the post-conviction court accred- 
ited trial counsel’s testimony that defendant 
chose not to testify after trial counsel fully 
advised him regarding the potential problems 
with his testimony; and the post-conviction 
court found that defendant did not present 
testimony or other evidence to support his 
claim that he was denied the right to testify on 
his own behalf. Alajemba v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 233 (Tenn. Crim. 
App. Apr. 13, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to withdraw because 
counsel testified he did not allow defendant’s 
complaints to affect his representation; and, 
although defendant asked trial counsel to with- 
draw from the case following the complaints, 
counsel did not perceive a conflict of interest 
which would necessitate the filing of a motion 
to withdraw. Anderson v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 238 (Tenn. Crim. 
App. Apr. 14, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 373 (Tenn. Aug. 11, 
2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to have the blood tested 
because counsel was not aware of any facts that 
would support the need for testing. Anderson v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 238 (Tenn. Crim. App. Apr. 14, 2020), 
appeal denied, — $.W.3d —, 2020 Tenn. LEXIS 
373 (Tenn. Aug. 11, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to adequately prepare for 
trial because counsel met with defendant three 
times at the jail, and each visit lasted at least 
one hour; counsel and defendant met at each 
court appearance to discuss the case; counsel 
stated he and defendant discussed trial strat- 
egy, witnesses, and the possible sentence defen- 
dant faced; and, although defendant argued 
that trial counsel should have interviewed a 
doctor regarding the victim’s injuries and sub- 
poenaed the victim’s text messages, defendant 
failed to present either the doctor or the text 
messages at the post-conviction hearing and, 
therefore, could not establish prejudice. Ander- 
son v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 238 (Tenn. Crim. App. Apr. 14, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 373 (Tenn. Aug. 11, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to fulfill a promise made 
during opening statement that the victim was 
on house arrest with supporting proof at trial 
because the trial court’s admonishment to trial 
counsel not to tarry on the issue of the victim’s 
house arrest was made in front of the jury after 
an objection by the State. Cartwright v. State, 
— $.W.3d —, 2020 Tenn. Crim. App. LEXIS 239 
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(Tenn. Crim. App. Apr. 14, 2020), appeal denied, 
— 8.W.3d —, 2020 Tenn. LEXIS 430 (Tenn. 
Aug. 7, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to object to the jury in- 
struction because the trial court provided com- 
plete preliminary instructions that it was the 
jury’s job to determine what the facts of the 
case were, and that the jury would apply the 
law that the trial court gave the jury to the 
facts in the case; and nothing in the challenged 
preliminary instruction misstated the constitu- 
tional principle that the jury were the judges of 
the facts and of the law as it applied to the 
facts. Cartwright v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 239 (Tenn. Crim. App. 
Apr. 14, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 480 (Tenn. Aug. 7, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to elaborate on the possi- 
bility that the victim’s death resulted from an 
injury to his head received when he was acci- 
dentally dropped on concrete through thorough 
cross-examination of the medical examiner 
(ME) because, although trial counsel did not 
ask the ME about the victim’s being dropped on 
the concrete during his initial cross-examina- 
tion, the ME did discuss the issue based upon 
the questions submitted by the jury; and trial 
counsel, after the question, got the ME to 
concede that such a scenario could in theory be 
more apt to cause a skull fracture than kicking 
or stomping with tennis shoes. Cartwright v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 239 (Tenn. Crim. App. Apr. 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
430 (Tenn. Aug. 7, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to move for a new prelimi- 
nary hearing due to an incomplete recording of 
the first hearing because trial counsel stated 
that it would have been the same testimony; 
counsel was familiar with the State’s witnesses 
and prepared to cross-examine them at trial; 
and both witnesses were cross-examined at 
trial about statements they made at the pre- 
liminary hearing. Cartwright v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 239 
(Tenn. Crim. App. Apr. 14, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 430 (Tenn. 
Aug. 7, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to move to re-open the 
proof in order to call co-defendant to the stand 
after he had accepted a plea because trial 
counsel would have been unaware of the exact 
details of co-defendant’s testimony at that 
stage of trial; the defense had already been 
presented to the jury that the victim’s injuries 
might have resulted from his being dropped or 
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hitting his head on the concrete, that co-defen- 
dant was involved, and that any such actions 
were accidental; and co-defendant’s testimony 
at the evidentiary hearing served little to bol- 
ster the theory that the victim was dropped on 
the concrete hard enough to cause his injuries. 
Cartwright v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 239 (Tenn. Crim. App. Apr. 
14, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 430 (Tenn. Aug. 7, 2020). 

There was nothing in the record to suggest 
petitioner was unable to meaningfully consult 
with trial counsel or that he did not understand 
the proceedings against him, plus petitioner 
failed to produce any medical proof at the 
post-conviction hearing supporting his claim, 
and thus he was not entitled to relief on his 
claim of ineffective assistance of counsel for 
failure to request a mental evaluation. Chap- 
man v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 265 (Tenn. Crim. App. Apr. 17, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 566 (Tenn. Sept. 16, 2020). 

Although counsel could not recall the exact 
number of visits, he testified that he and co- 
counsel met with petitioner more than two 
times, plus counsel also drove to Atlanta and 
Birmingham to meet with mathematical and 
DNA experts; implicit in the post-conviction 
court’s order denying relief for claimed ineffec- 
tive assistance of counsel was an accreditation 
of trial counsel’s testimony, nothing preponder- 
ated against this, and petitioner was not en- 
titled to relief. Chapman v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 265 (Tenn. Crim. 
App. Apr. 17, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 566 (Tenn. Sept. 16, 
2020). 

There was no requirement for the State to lay 
the foundation for hypnotic testimony, and thus 
petitioner failed to show that counsel’s failure 
to object to the testimony amounted to deficient 
performance, and he was not entitled to relief 
on this issue. Chapman v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 265 (Tenn. Crim. 
App. Apr. 17, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 566 (Tenn. Sept. 16, 
2020). 

Petitioner claimed counsel was ineffective for 
failing to object to DNA evidence taken from 
the blood sample he provided in a separate 
case, but there was no evidence that he refused 
to give consent or limited the scope of his 
consent, and even if the DNA evidence exceeded 
the scope of consent, it would have been inevi- 
tably discovered. Using results of a second 
cases’s sample, police would have discovered 
that petitioner’s DNA matched DNA found on 
the victim, which would have been admissible, 
and petitioner was not entitled to relief. Chap- 
man v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 265 (Tenn. Crim. App. Apr. 17, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 566 (Tenn. Sept. 16, 2020). 
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Alleged inconsistent statements would not 
have impeached a witness’s testimony and 
would not have made any difference in the 
outcome of the trial and thus petitioner failed 
to establish prejudice for purposes of his inef- 
fective assistance claim and he was not entitled 
to relief; the post-conviction court accredited 
counsel’s testimony that he did not think the 
statements were strong evidence in favor of 
petitioner, plus the evidence against petitioner 
was strong. Waddell v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 284 (Tenn. Crim. App. 
Apr. 23, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 355 (Tenn. Aug. 11, 2020). 

Without introducing any proof to show that a 
motion to suppress would have been successful, 
petitioner failed to establish that she was 
prejudiced by trial counsel’s failure to file a 
motion to suppress, and petitioner was not 
entitled to post-conviction relief. Smith v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 291 
(Tenn. Crim. App. Apr. 24, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 515 (Tenn. 
Sept. 21, 2020). 

Petitioner failed to show that counsel’s per- 
formance was deficient and thus petitioner was 
not entitled to post-conviction relief; the record 
did not support her claim that counsel failed to 
adequately communicate with her, as counsel 
testified that he met with petitioner four times 
and used her father as an intermediary, meet- 
ing with him on seven or eight occasions, and 
by petitioner’s own admission, counsel in- 
formed her of the State’s plea offer, which she 
rejected. Smith v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 291 (Tenn. Crim. App. 
Apr. 24, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 515 (Tenn. Sept. 21, 2020). 

Petitioner failed to demonstrate that a mo- 
tion to suppress would have been successful if 
filed and therefore failed to prove that counsel 
was deficient; petitioner testified she was con- 
fined as a result of her convictions, which were 
about 10 years old, but she did not state her 
date of release from confinement or introduce 
evidence to show that more than 10 years had 
elapsed between the date of her release and the 
date of her trial. She was not entitled to post- 
conviction relief. Smith v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 291 (Tenn. Crim. 
App. Apr. 24, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 515 (Tenn. Sept. 21, 
2020). 

Photo lineup was not unduly suggestive and 
was not subject to suppression, and thus defi- 
cient performance of counsel was not shown 
and petitioner was not entitled to post-convic- 
tion relief; the court did not discern an obvious 
difference in the skin tones of the six individu- 
als pictured and the hairstyles of the men were 
not so grossly dissimilar that a motion to sup- 
press the lineup would have been granted. 
Brent v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 295 (Tenn. Crim. App. Apr. 24, 
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2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 333 (Tenn. July 23, 2020). 

Petitioner failed to establish that he was 
prejudiced by counsel’s failure to investigate 
petitioner’s traffic stop and thus he was not 
entitled to relief; proof that he was given a 
traffic citation while driving the victim’s stolen 
car two days after the robbery would not have 
been beneficial to petitioner, plus he failed to 
present the officer at the post-conviction hear- 
ing and the court would not make an exception 
to the rule that one had to introduce whatever 
evidence he claimed that counsel should have 
introduced at trial. Brent v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 295 (Tenn. Crim. 
App. Apr. 24, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 333 (Tenn. July 23, 
2020). 

Petitioner did not establish that counsel’s 
failure to present a prior arrest report or book- 
ing photo was deficient or that he was preju- 
diced; discrepancies in the victim’s description 
of him were insignificant in light of the proof of 
his guilt at trial, and he was not entitled to 
relief on the issue. Brent v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 295 (Tenn. Crim. 
App. Apr. 24, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 333 (Tenn. July 23, 
2020). 

Regardless of whether a statement was hear- 
say or whether counsel’s failure to object was 
deficient, petitioner was not prejudiced by the 
admission of the statement; he was not preju- 
diced by the driver’s statement that he got the 
vehicle from petitioner because petitioner, a 
passenger in the vehicle, admitted to police 
that he had gotten the vehicle from another 
individual, who police discovered was the vic- 
tim. Brent v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 295 (Tenn. Crim. App. Apr. 
24, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 333 (Tenn. July 23, 2020). 

In order to determine whether counsel’s fail- 
ure to introduce a photo of petitioner’s wrist 
taken three months after the robbery was defi- 
cient, petitioner should have produced the 
photo at the post-conviction hearing, and be- 
cause he did not, ineffective assistance was not 
shown; the court already held that a witness’s 
testimony was not material to the defense and 
the omission of any scars on the arrest report 
did not affect the outcome of the case, and the 
court would not speculate what a photograph of 
petitioner’s wrist would have shown. Brent v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 295 (Tenn. Crim. App. Apr. 24, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
333 (Tenn. July 23, 2020). 

Despite the issue being waived, the evidence 
also did not preponderate against the post- 
conviction court’s finding that a detective ad- 
vised petitioner of his Miranda rights and thus 
petitioner did not show that a motion to sup- 
press his statement likely would have been 
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granted and he was not entitled to relief; peti- 
tioner maintained that his testimony was more 
credible than the detective’s testimony on the 
issue, but questions concerning the credibility 
of the witnesses were to be resolved by the 
post-conviction judge. Brent v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 295 (Tenn. 
Crim. App. Apr. 24, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 333 (Tenn. July 
23, 2020). 

Evidence did not preponderate against the 
post-conviction court’s conclusions that coun- 
sel’s failure to interview a witness and present 
her testimony that petitioner had a different 
hairstyle than what the victim described did 
not affect the outcome of petitioner’s trial, and 
thus he was not entitled to relief; the most 
incriminating proof at trial was not the victim’s 
description of the perpetrator, but rather evi- 
dence that petitioner was apprehended in the 
victim’s stolen vehicle. Brent v. State, —S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 295 (Tenn. 
Crim. App. Apr. 24, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 333 (Tenn. July 
23, 2020). 

Post-conviction court properly denied peti- 
tioner relief because counsel’s failure to object 
to the prosecutor’s improper statements did not 
create a reasonable probability that the result 
of the proceedings would have been different; 
the evidence proving petitioner was in posses- 
sion of 0.5 gram or more of cocaine with the 
intent to deliver in a Drug-Free School Zone 
was overwhelming, and any impropriety in the 
opening statement and closing argument did 
not affect the verdict. Whitehead v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 299 
(Tenn. Crim. App. Apr. 27, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 460 (Tenn. 
Aug. 7, 2020). 

Post-conviction court properly denied defen- 
dant’s motion for relief because he failed to 
show that trial counsel rendered deficient per- 
formance by failing to adequately consult with 
him prior to defendant entering the guilty pleas 
or that his guilty plea was not knowingly, 
voluntarily, and intelligently made, since de- 
fendant specifically told the trial court that 
trial counsel had done a good job, provided him 
with discovery, and discussed the nature and 
terms of the plea agreement with him. Degroat 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 331 (Tenn. Crim. App. May 11, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to conduct a proper inves- 
tigation as he did not show how trial counsel’s 
failure to test the gun for fingerprints, to have 
the blood evidence tested to ensure that it was 
human blood, to hire experts in blood-spatter 
analysis or forensic toxicology, and to investi- 
gate the crime scene fell below an objective 
standard of reasonableness under prevailing 
professional norms. Stitts v. State, — S.W.3d 
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—, 2020 Tenn. Crim. App. LEXIS 356 (Tenn. 


Crim. App. May 20, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 578 (Tenn. Sept. 
21, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to adequately cross-exam- 
ine the victim as trial counsel’s decision not to 
aggressively cross-examine a sympathetic vic- 
tim about the disability she suffered as a result 
of a shooting was reasonable; the victim’s tes- 
timony that defendant had been stalking her 
and taking violent actions against her was not 
refuted by defendant’s claim that he was dating 
someone else at the time of the offense; and the 
decision of trial counsel to focus the defense 
strategy on more relevant aspects of the case 
was reasoned and strategic, and therefore not 
deficient. Stitts v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 356 (Tenn. Crim. App. 
May 20, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 578 (Tenn. Sept. 21, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to ensure juror impartial- 
ity as the trial court instructed the victim’s 
family to turn the domestic abuse support 
shirts they were wearing inside out; and trial 
counsel questioned the jury venire on whether 
they could apply the presumption of innocence 
and reasonable doubt standard, whether they 
knew defendant, the victim, or other jurors, 
whether they had an inherent bias about do- 
mestic abuse, and whether they had a bias 
toward the police and their testimony. Stitts v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 356 (Tenn. Crim. App. May 20, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
578 (Tenn. Sept. 21, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to object to improper wit- 
ness testimony as an agent’s statement that it 
was impossible to collect fingerprints and DNA 
from the same source was not shown to be 
incorrect; and the 9-1-1 operator acted as the 
keeper of the records at trial, and her testimony 
was admitted to authenticate the veracity of 
the recording. Stitts v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 356 (Tenn. Crim. App. 
May 20, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 578 (Tenn. Sept. 21, 2020). 

Petitioner did not receive the ineffective as- 
sistance; counsel sought to exclude the firearm 
by claiming the officers lacked reasonable sus- 
picion to initiate the stop, and counsel litigated 
the issue of whether the “be on the lookout” had 
expired before the stop and before the firearm 
was seen. The trial court credited the investi- 
gating officers’ testimony that they did not 
receive notice the BOLO was canceled until 
after the stop was initiated, and petitioner was 
not entitled to post-conviction relief. Theus v. 
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State, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 391 (Tenn. Crim. App. June 5, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied as defendant was not 
prejudiced by any alleged deficiency in trial 
counsel’s failure to challenge the use of his 
juvenile record in sentencing defendant or in 
appellate counsel’s failure to raise the issue on 
appeal because there were several other refer- 
ences to defendant’s criminal history during 
the sentencing hearing that were separate from 
the juvenile offenses, which would have been 
sufficient to establish a sentence enhancement. 
Dickerson v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 398 (Tenn. Crim. App. June 
9, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 483 (Tenn. Sept. 21, 2020). 

In denying defendant’s petition for post-con- 
viction relief, because especially aggravated 
robbery had to involve a theft, be accomplished 
with a deadly weapon, and result in serious 
bodily injury to the victim, but second-degree 
murder involved the intent to kill someone, 
separate convictions for especially aggravated 
robbery and attempted second-degree murder 
did not violate principles of double jeopardy, 
and trial counsel’s failure to seek merger or 
appellate counsel’s failure to argue such as 
error on appeal did not constitute deficient 
performance. Dickerson v. State, — $.W.3d —, 
2020 Tenn. Crim. App. LEXIS 398 (Tenn. Crim. 
App. June 9, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 483 (Tenn. Sept. 21, 2020). 

Defendant was not entitled to relief on a 
claim of ineffective assistance of counsel be- 
cause defendant could not prove that defendant 
was prejudiced by trial counsel’s representation 
in that, even if a motion to suppress evidence 
found in defendant’s apartment had been 
granted, there was sufficient evidence to sup- 
port defendant’s aggravated domestic assault 
by reckless conduct conviction as defendant 
testified that defendant hit the victim with a 
metal broomstick, while the victim testified 
that defendant beat the victim with a heavy 
metal rod. Parker v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 406 (Tenn. Crim. App. 
June 11, 2020). 

Petitioner’s ineffective assistance claim 
failed and he was not entitled to post-conviction 
relief; while counsel’s decision to call an officer 
was unsuccessful, it was a tactical decision, 
plus the evidence introduced through the officer 
had already been introduced and the State had 
evidence that petitioner was in possession of 
guns that matched those used in the shooting. 
Thus, the outcome of his trial would not have 
been different even had counsel not called the 
officer as a witness. Lagrone v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 426 (Tenn. 
Crim. App. June 19, 2020). 

Defendant failed to prove that counsel in 
defendant’s trial for rape of a child was ineffec- 
tive for failing to file a pre-trial motion in 
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limine, failing to object when the State of Ten- 
nessee asked the victim about other times 
when defendant forced the victim to perform 
sexual acts, asking a witness about defendant’s 
character for truthfulness, failing to object 
when the State asked the victim about counsel- 
ing and medication, and failing to argue that 
defendant was to be permitted to introduce 
evidence of the victim’s prior sexual behavior. 
Bailey v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 429 (Tenn. Crim. App. June 19, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 549 (Tenn. Sept. 21, 2020). 

Inmate did not show the inmate was entitled 
to post-conviction relief for trial counsel’s inef- 
fective assistance when counsel did not intro- 
duce certain records because the inmate 
showed no prejudice, as (1) counsel was allowed 
to inquire into the records’ subject matter, and 
(2) the inmate did not identify documents coun- 
sel could have used for impeachment or explain 
how counsel could have introduced the records. 
Cerano v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 446 (Tenn. Crim. App. June 25, 
2020). 

Petition for post-conviction relief was prop- 
erly denied because trial counsel was not inef- 
fective in recommending that defendant not 
testify, but, once he made the decision to testify, 
counsel did all he could to prepare and advise 
defendant. Fisher v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 456 (Tenn. Crim. App. 
July 1, 2020). 

Petition for post-conviction relief was prop- 
erly denied because trial counsel was not inef- 
fective in failing to object to the admission of 
the unredacted video of defendant’s police in- 
terview as defendant provided no proof to sup- 
port his assertion that a motion to suppress 
portions of his police interview would have been 
granted, or that the admission of the police 
interview effected the outcome of the proceed- 
ings. Fisher v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 456 (Tenn. Crim. App. July 
1, 2020). 

Petition for post-conviction relief was prop- 
erly denied because trial counsel was not inef- 
fective in failing to object to the State’s refer- 
ence to the gun found in defendant’s vehicle as 
an assault rifle and an assault weapon because 
defendant corrected the prosecutor when the 
prosecutor called the gun an assault rifle while 
cross-examining defendant; and counsel testi- 
fied that he chose not to object as he believed it 
would magnify the State’s argument that de- 
fendant was armed with an assault rifle. Fisher 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 456 (Tenn. Crim. App. July 1, 2020). 

Petition for post-conviction relief was prop- 
erly denied because trial counsel was not inef- 
fective in failing to raise on direct appeal the 
admission of a witness’s recorded preliminary 
hearing testimony as counsel verified that the 
witness was properly sworn in at the hearing 
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and determined the issue was not as strong as 
defendant’s other issues. Fisher v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 456 
(Tenn. Crim. App. July 1, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel did 
not perform deficiently because counsel testi- 
fied that he chose to argue for the exclusion of 
the victim’s statement on the ground that the 
victim did not believe his death was imminent 
as he determined that to be the strongest 
argument for exclusion; and that counsel chose 
not to call alibi witnesses out of concern that 
the alibi was contradicted by eyewitnesses and 
that the jury would not find the witnesses 
credible as they were all family members. 
Thompson v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 457 (Tenn. Crim. App. June 
30, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 532 (Tenn. Oct. 9, 2020). 

Trial court properly denied defendant’s peti- 
tion for post-conviction relief based on the inef- 
fectiveness of his trial and appellate counsel for 
failing to object to or raise the improper state- 
ments by the prosecutor during closing and 
rebuttal argument because trial counsel had 
already lodged six objections during the pros- 
ecutor’s closing arguments before the prosecu- 
tor made the statement at issue—that trial 
counsel failed to mention the victim’s name 
during closing argument—and trial counsel 
was not deficient for making a strategic deci- 
sion to only raise the issues he reasonably 
believed might have succeeded on appeal. Bra- 
nam v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 485 (Tenn. Crim. App. July 16, 
2020). 

Inmate was not entitled to post-conviction 
relief based on ineffective assistance when the 
inmate thought a law enforcement officer guar- 
anteed the inmate probation in exchange for 
the inmate’s assistance, and counsel did not 
ensure the inmate understood a plea agree- 
ment, because (1) the inmate understood a 
guilty plea and the plea’s consequences, includ- 
ing a lack of guaranteed probation, and (2) 
counsel credibly testified the plea agreement 
did not guarantee a sentence, and counsel said 
counsel advised the inmate the inmate faced 
mandatory incarceration and was unlikely to 
be immediately released thereafter. Cole v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 486 (Tenn. Crim. App. July 16, 2020). 

Inmate was not entitled to post-conviction 
relief for counsel’s failure to object to a victim’s 
granddaughter’s lay testimony because (1) the 
witness could describe what the witness saw 
during the victim’s forensic examination, and 
(2) the witness’s use of common medical terms 
did not elevate the witness’s testimony to that 
of a medical expert. Denton v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 487 (Tenn. 
Crim. App. July 16, 2020). 
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Inmate was not entitled to post-conviction 
relief for counsel’s failure to object to a prosecu- 
tor’s closing argument because counsel’s deci- 
sion was strategic. Denton v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 487 (Tenn. 
Crim. App. July 16, 2020). 

Inmate was not entitled to post-conviction 
relief based on counsel’s failure to present an 
expert critical of the State’s expert’s failure to 
photograph a forensic examination because 
such testimony by a defense expert would not 
have changed the trial’s result, as (1) this 
expert could not state defendant did not pen- 
etrate the victim and could not have deter- 
mined from photographs if penetration oc- 
curred, and (2) evidence of penetration was 
overwhelming. Denton v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 487 (Tenn. Crim. 
App. July 16, 2020). 

In an aggravated sexual battery case, trial 
counsel was not ineffective for failing to inves- 
tigate or call two witnesses because the testi- 
mony of the witnesses at the post-conviction 
hearing only had bearing on defendant’s gen- 
eral character and on his back injury; at trial, 
defendant’s mother, sister, and wife gave simi- 
lar testimony about his character and injury; 
the witnesses actually presented at trial were 
able to give more detailed testimony and also 
had testimony that was relevant to defendant’s 
relationship with the child victim; and there 
was no reasonable probability that, had the 
omitted witnesses been presented at trial, the 
result of the proceeding would have been differ- 
ent. Davis v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 512 (Tenn. Crim. App. July 
27, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 537 (Tenn. Oct. 7, 2020). 

In an aggravated sexual battery case, trial 
counsel was not ineffective for failing to present 
evidence of defendant’s erectile dysfunction be- 
cause counsel testified that she felt it was 
strategically necessary to present proof that 
defendant was sexually active with the victim’s 
mother as she felt that the defense needed to 
provide an explanation for the child victim’s 
sexual knowledge as an alternative to the ex- 
planation that she gained the knowledge 
through abuse by defendant; and the evidence 
would have been in conflict with defendant’s 
own testimony. Davis v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 512 (Tenn. Crim. 
App. July 27, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 537 (Tenn. Oct. 7, 2020). 

Inmate’s claim that trial counsel was ineffec- 
tive because he did not explain the State’s 
evidence against him, the theory of criminal 
responsibility, and the inmate’s options regard- 
ing a plea bargain lacked merit because trial 
counsel testified he met with the inmate nu- 
merous times and a Spanish-speaking investi- 
gator accompanied him to every meeting, and 
trial counsel testified that he explained the 
facts of the case and the State’s theory to the 
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inmate and that the State did not make a plea 
offer. Conde-Valentino v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 5438 (Tenn. Crim. 
App. Aug. 6, 2020). 

Trial counsel was not ineffective for failing to 
present evidence at trial that the inmate did 
not speak English, which would have shown 
that the conversations he allegedly had with an 
acquaintance were linguistically impossible,” 
because the acquaintance testified that she 
spoke English with the inmate and a codefen- 
dant and that they spoke English too. Conde- 
Valentino v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 543 (Tenn. Crim. App. Aug. 
6, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective in allowing for the relationship be- 
tween defendant and counsel to deteriorate 
resulting in poor communication because coun- 
sel testified that, despite his difficulties with 
defendant, he did not believe that communica- 
tion between them had completely broken down 
and they were able to develop a strategy for 
trial; and counsel presented the defense that 
defendant chose to present. Halliburton v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 554 (Tenn. Crim. App. Aug. 13, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective in failing to keep defendant’s mental 
health expert in the courtroom to observe his 
testimony and that of the State’s rebuttal ex- 
pert witness as defendant’s family would have 
incurred an additional charge for the expert’s 
continued presence in the courtroom; and coun- 
sel consulted with the expert ahead of time 
about his cross-examination of the State’s ex- 
pert based on her anticipated testimony. Halli- 
burton v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 554 (Tenn. Crim. App. Aug. 13, 
2020). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to communicate adequately with 
defendant because the post-conviction court ac- 
credited trial counsel’s testimony that he met 
with defendant when he came to court, that 
defendant had a copy of the discovery materials 
at every meeting, and that defendant was 
knowledgeable about his case; and, although 
defendant contended that trial counsel did not 
discuss a trial strategy with him, defendant did 
not suggest what strategy trial counsel should 
have used to change the outcome of his case. 
Williams v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 560 (Tenn. Crim. App. Aug. 
14, 2020). 

Denial of post-conviction relief was appropri- 
ate because defendant failed to demonstrate 
deficiency or prejudice with regard to defen- 
dant’s claims of ineffective assistance of counsel 
as defendant failed to establish a reasonable 
probability that the outcome of the proceeding 
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would have changed if defendant’s trial counsel 
had performed the acts which defendant 
claimed were necessary for counsel to have 
performed. Davis v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 576 (Tenn. Crim. App. 
Aug. 25, 2020). 

Defendant was not entitled to post-conviction 
relief because counsel’s testimony established 
that upon learning that counsel had a conflict of 
interests related to two of defendant’s four 
cases, counsel notified defendant of the conflict 
and told defendant that counsel could not rep- 
resent defendant in those cases. When defen- 
dant opted to retain a second counsel for the 
cases in which counsel could not represent 
defendant, counsel was not involved with those 
cases and did not participate in the plea nego- 
tiations involving all four cases. Currie v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 611 
(Tenn. Crim. App. Sept. 17, 2020). 

Petitioner failed to establish deficient repre- 
sentation and prejudice and was therefore not 
entitled to post-conviction relief; counsel was 
able to negotiate a plea deal reducing petition- 
er’s sentence from eight years to four, which 
petitioner declined, and he failed to present any 
proof establishing that the State would have 
made an offer to reduce the charges to a mis- 
demeanor. Delosh v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 631 (Tenn. Crim. App. 
Sept. 23, 2020). 

Search of petitioner’s property was legal be- 
cause he was on parole at the time of the 
search, and trial counsel testified that he did 
not object to the legality of the search because it 
was lawful; ineffective assistance was not 
shown and petitioner was not entitled to post- 
conviction relief. Delosh v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 631 (Tenn. Crim. 
App. Sept. 23, 2020). 

Petitioner admitted he did not ask counsel to 
interview party attendees until the last day of 
trial and conceded counsel did not have enough 
time to investigate, plus petitioner failed to 
produce any witnesses at the post-conviction 
hearing; thus, ineffective assistance was not 
shown and petitioner was not entitled to post- 
conviction relief. Delosh v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 631 (Tenn. Crim. 
App. Sept. 23, 2020). 

Petitioner alleged that counsel was ineffec- 
tive for failing to retain an expert to examine 
the drug and physical evidence found at the 
crime scene, but as petitioner failed to call an 
expert witness at the post-conviction hearing, 
he was not entitled to relief; counsel testified he 
made a strategic decision not to call an expert 
or file a motion regarding the loss of evidence 
and ineffective assistance was not shown. De- 
losh v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 631 (Tenn. Crim. App. Sept. 23, 
2020). 

Petitioner testified he recalled hearing a ju- 
ror claim they belonged to the same gym as the 
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prosecutor, but petitioner failed to present any 
proof during the post-conviction hearing as to 
which juror he was referring or how he was 
prejudiced; ineffective assistance was not 
shown for failing to challenge the juror and 
petitioner was not entitled to relief. Delosh v. 
State, — S.W3d —, 2020 Tenn. Crim. App. 
LEXIS 631 (Tenn. Crim. App. Sept. 23, 2020). 

Counsel argued the State’s evidence was at 
most sufficient to show methamphetamine use, 
and insufficient to show the petitioner was 
manufacturing methamphetamine; the post- 
conviction court accredited counsel’s decisions 
regarding the appropriate defense for petition- 
er’s case, counsel’s actions were not deficient, 
and petitioner was not entitled to post-convic- 
tion relief. Delosh v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 631 (Tenn. Crim. App. 
Sept. 23, 2020). 

Petitioner failed to show ineffective assis- 
tance of counsel and thus he was not entitled to 
post-conviction relief; while trial counsel admit- 
ted he spent less time discussing trial prepara- 
tion with petitioner than he did plea negotia- 
tions and preparing the case for trial, this 
conduct was tactical given petitioner’s status as 
a career offender and because he was incarcer- 
ated at the time, plus he did not show a 
reasonable probability that the result would 
have been different had counsel acted other- 
wise. Delosh v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 631 (Tenn. Crim. App. Sept. 
23, 2020). 

Petitioner was questioned about a theft con- 
viction and the State gave counsel notice, mak- 
ing the State’s impeachment evidence admis- 
sible; petitioner failed to show that an objection 
by counsel would have resulted in the exclusion 
of the evidence, plus the record reflected an 
abundance of evidence on which a jury could 
have convicted him even with counsel’s failure 
to object. Ineffective assistance was not shown 
and petitioner was not entitled to relief. Delosh 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 631 (Tenn. Crim. App. Sept. 28, 2020). 

Counsel testified he did not want the jury to 
view an investigator as an expert and strategi- 
cally chose not to have him qualified as an 
expert, which was a tactical decision; petitioner 
did not provide proof at the post-conviction 
hearing to establish that counsel’s decision was 
objectively unreasonable or that he was preju- 
diced, such that ineffective assistance was not 
shown and post-conviction relief was not avail- 
able. Delosh v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 631 (Tenn. Crim. App. Sept. 
23, 2020). 

Testimony was sufficient to authenticate the 
photographs presented at trial and establish 
the photographs depicted the evidence found on 
petitioner’s property; there was not a chain of 
custody issue regarding the photographs, coun- 
sel was not ineffective, and petitioner was not 
entitled to relief. Delosh v. State, — S.W.3d —, 
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2020 Tenn. Crim. App. LEXIS 631 (Tenn. Crim. 
App. Sept. 23, 2020). 

Defendant was not entitled to postconviction 
relief because defendant failed to prove that 
counsel at the suppression hearing was ineffec- 
tive for failing to put on evidence concerning 
defendant’s alleged intoxication when making 
statements to the police; that counsels at trial 
were ineffective for failing to communicate with 
defendant, review the suppression hearing 
transcript, and present a cohesive theory of 
defense; and that appellate counsel was ineffec- 
tive for failing to include a transcript from the 
suppression hearing in the record. Buford v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 630 (Tenn. Crim. App. Sept. 24, 2020). 

Although defendant claimed that defendant’s 
trial counsel denied defendant of defendant’s 
fundamental right to testify, defendant failed to 
prove that counsel’s performance as to this 
issue was deficient or prejudicial because, al- 
though counsel encouraged defendant not to 
testify, it was ultimately defendant’s decision to 
voluntarily and personally waive the right to 
testify. Alvarado v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 638 (Tenn. Crim. App. 
Sept. 25, 2020). 

Defendant failed to prove that defendant’s 
trial counsel was ineffective for failing to pres- 
ent witnesses and evidence in defendant’s favor 
as counsel testified that counsel interviewed 
proposed witnesses, but did not believe that 
they could provide a solid alibi, and defendant 
did not establish prejudice in that defendant 
failed to present the witnesses at a post-convic- 
tion hearing. Defendant also failed to show how 
counsel was deficient in failing to present de- 
fendant’s employment records and how defen- 
dant was prejudiced by this decision. Alvarado 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 638 (Tenn. Crim. App. Sept. 25, 2020). 

Trial counsel was not ineffective because, 
during the guilty plea colloquy, counsel advised 
the court that he would be recommending de- 
fendant for placement at a special needs facil- 
ity, and the trial court noted the recommenda- 
tion on the judgment form; and counsel testified 
at the post-conviction hearing that he neither 
misled defendant into believing nor guaranteed 
to defendant that he would serve his sentence 
at the special needs facility. Aldridge v. State, 
— 8.W.3d —, 2020 Tenn. Crim. App. LEXIS 648 
(Tenn. Crim. App. Sept. 29, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective in failing to file a motion to suppress 
because nothing in the letters from defendant’s 
cellmate indicated that he was being directed to 
act or compensated for eliciting information 
from defendant; and the appellate court had all 
the existing evidence pertinent to any agree- 
ment made by the government, acting through 
a detective, with the cellmate when it con- 
cluded that the cellmate was not a State agent. 
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Frelix v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 653 (Tenn. Crim. App. Oct. 5, 
2020). 

In an action for murder, aggravated burglary 
and aggravated assault, the inmate’s petition 
for post-conviction relief alleging ineffective as- 
sistance of counsel was properly denied because 
the inmate failed to prove that counsel ren- 
dered deficient performance where the record 
showed that counsel, an attorney with more 
than twenty years’ experience in criminal de- 
fense, developed a trial strategy to challenge 
the inmate’s mental capacity in light of the 
overwhelming evidence of his guilt and coun- 
sel’s advice to testify was an informed and 
sound tactical decision based on adequate 
preparation. Rivera v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 663 (Tenn. Crim. App. 
Oct. 9, 2020). 

Defendant failed to prove that defendant 
received ineffective assistance of counsel re- 
garding defendant’s guilty plea because defen- 
dant failed to show that counsel was deficient 
in failing to properly investigate the case, was 
deficient as to discovery, was deficient in not 
meeting with defendant at the jail, was defi- 
cient in failing to adequately meet with defen- 
dant, and was deficient in advising defendant 
as to sentencing. Furthermore, defendant 
failed to prove that the guilty plea was unknow- 
ingly or involuntarily entered because of coun- 
sel. Mitchell v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 682 (Tenn. Crim. App. Oct. 
16, 2020). 

Defendant was not entitled to post-conviction 
relief because any error by trial counsel in 
failing to object to the testimony of a witness, 
who was responsible for monitoring inmate 
phone calls for the sheriffs office, regarding the 
recordings of defendant’s phone calls from jail 
on the ground that the State of Tennessee had 
not qualified the witness as an expert in voice 
recognition was harmless as defendant readily 
admitted under cross-examination at trial that 
it was defendant’s voice on the calls. Harris v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 683 (Tenn. Crim. App. Oct. 16, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant did not prove that trial 
counsel was ineffective by not calling witness 
as defendant failed to present the proposed 
witnesses or a mental health expert at the 
post-conviction hearing. Defendant also failed 
to establish that trial counsel was ineffective in 
failing to present a mental health defense as 
there was no proof at the post-conviction hear- 
ing to establish if or how defendant’s diagnosis 
of generalized anxiety disorder impacted the 
offense. Harris v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 683 (Tenn. Crim. App. 
Oct. 16, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove result- 
ing prejudice from defendant’s ineffective assis- 
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tance of counsel claims based on trial counsel 
failing to subpoena alibi witnesses to testify, 
failing to present video evidence to show that 
defendant was not at the scene of the crime, 
and failing to challenge an allegedly biased 
juror. Defendant failed to show prejudice as 
defendant did not present the alibi witnesses to 
testify, show the video evidence, or call the juror 
at the evidentiary hearing. Lee v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 706 
(Tenn. Crim. App. Oct. 30, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defense counsel did not allow defendant to 
effectively participate in defendant’s own de- 
fense. Furthermore, counsel was not ineffective 
for failing to file a motion to sever the child 
neglect, aggravated child abuse, and felony 
murder counts against defendant for separate 
trials because the cases were mandatorily 
joined as the incidents were part of a single 
continuing episode of multiple abuse of the 
victim over the course of days. Demeza v. State, 
—§.W.3d —, 2020 Tenn. Crim. App. LEXIS 707 
(Tenn. Crim. App. Oct. 30, 2020). 

Jury was able to hear a witness’s testimony 
directly and thus any failure to admit the 
witness’s letter was of no consequence because 
the result would have been the same with or 
without the letter as substantive evidence; in- 
effective assistance was not shown and peti- 
tioner was not entitled to post-conviction relief. 
Marsh v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 727 (Tenn. Crim. App. Nov. 16, 
2020). 

Petitioner was not entitled to post-conviction 
relief as he failed to show ineffective assistance 
of counsel; he did not present any evidence that 
counsel’s failure to have bags of drugs tested for 
DNA and fingerprint evidence was objectively 
unreasonable, plus he stipulated that DNA and 
fingerprint evidence would not disprove the 
State’s theory of constructive possession and he 
did not present the results of any such testing 
at the post-conviction hearing. Marsh v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 727 
(Tenn. Crim. App. Nov. 16, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to demonstrate 
that defendant received ineffective assistance 
of counsel as defendant failed to demonstrate 
that defendant was prejudiced by counsel’s fail- 
ing to lodge a formal objection to the jury’s 
late-night deliberations or to call a particular 
witness. Furthermore, defendant failed to dem- 
onstrate that counsel was deficient or that 
defendant was prejudiced by any deficiency in 
defendant’s communications with counsel to 
prepare a defense. Walls v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 752 (Tenn. Crim. 
App. Nov. 25, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel ad- 
vised defendant of his right to testify, and he 
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voluntarily decided to waive his right. Clymer 
v. State, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 757 (Tenn. Crim. App. Nov. 30, 2020). 

In a rape of a child case, defendant’s petition 
for post-conviction relief was properly denied 
because trial counsel was not ineffective for 
failing to obtain expert and rebuttal witnesses 
to testify on defendant’s behalf as counsel ex- 
plained that expert testimony regarding the 
credibility of the victim would have been dam- 
aging to defendant’s case and likely inadmis- 
sible; and, although defendant testified trial 
counsel should have hired an expert to conduct 
a psychosexual examination regarding his pro- 
pensity to commit sexual assault and had the 
victim’s credibility psychologically evaluated, 
he did not present any experts during the 
post-conviction hearing. Clymer v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 757 
(Tenn. Crim. App. Nov. 30, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to file a motion to 
suppress his pre-arrest interview with law en- 
forcement as the interview occurred in defen- 
dant’s home; and he was not in custody at the 
time because he failed to provide proof that the 
detectives’ words or conduct amounted to the 
equivalent of a custodial arrest, and he failed to 
provide evidence to show that a reasonable 
person would not have felt free to end the 
interview. Clymer v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 757 (Tenn. Crim. App. 
Nov. 30, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to prepare a visual aid 
of the crime scene as, during cross-examination 
of the victim at trial, trial counsel had the 
victim draw a diagram of the home and used 
the diagram during closing arguments to show 
the inconsistencies with the victim’s testimony; 
and defendant failed to present a three-dimen- 
sional model of the home that could have been 
used at trial, and failed to show how a different 
visual aid would have benefitted his case or 
changed the outcome of the trial. Clymer v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 757 (Tenn. Crim. App. Nov. 30, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because he did not show 
that, but for counsel’s deficient representation, 
he would have accepted the plea offer from the 
State as he testified he would not have accepted 
any offer as he was innocent; and he failed to 
establish that the trial court would have ac- 
cepted the terms of the offer. Clymer v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 757 
(Tenn. Crim. App. Nov. 30, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to object to the victim’s 
uncle’s testimony that defendant and victim 
were in bed together on the day of the charged 
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offense because the State did not use that 
testimony at trial as character or propensity 
evidence as the testimony appeared to have 
been offered to provide the jury with a complete 
version of the events of that day; and counsel 
did not consider objecting to the testimony as it 
was admissible. Clymer v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 757 (Tenn. Crim. 
App. Nov. 30, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to file a motion to sup- 
press the jail calls with his mother because, 
while counsel did not file a motion to suppress 
the calls, he filed a motion in limine to exclude 
the portions of the calls during which defen- 
dant made reference to what he said in the 
police interrogation that had been suppressed 
pursuant to an earlier suppression motion filed 
by initial counsel; and he failed to prove that a 
motion to suppress would have been granted. 
Griffin v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 762 (Tenn. Crim. App. Nov. 30, 
2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to file a motion to continue 
to have more time to consider and research the 
issue of the jail calls because he did not dem- 
onstrate that a motion to continue would have 
been granted; he did not show or allege in his 
brief how a continuance or additional research 
would have changed the outcome of his case; 
and the post-conviction court accredited trial 
counsel’s testimony that he was prepared for 
trial. Griffin v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 762 (Tenn. Crim. App. Nov. 
30, 2020). 

Petitioner failed to show ineffective assis- 
tance of counsel for failure to request merging 
his convictions and thus he was not entitled to 
postconviction relief; because petitioner’s sen- 
tences were already running concurrently, 
merging the convictions did not affect the 
length of his sentence, plus the appropriate 
remedy for a double jeopardy violation would be 
merger of the convictions, which the postcon- 
viction court already granted. Jones v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 767 
(Tenn. Crim. App. Nov. 30, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to establish any 
deficient performance by trial counsel that 
caused defendant to unknowingly or involun- 
tarily plead guilty. Defendant’s testimony es- 
tablished that defendants understood the sen- 
tence and that defendant was unable to appeal 
a suppression issue upon pleading guilty, while 
trial counsel’s testimony established that coun- 
sel explained to defendant the sentence in the 
plea agreement and that defendant could not 
appeal the denial of a motion to suppress. 
Smith v. State, — S.W.3d —, 2020 Tenn. Crim. 
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App. LEXIS 779 (Tenn. Crim. App. Dec. 4, 
2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defense counsel provided ineffective assistance 
by failing to present witnesses to support a heat 
of passion defense and by failing to communi- 
cate defendant’s acceptance of an alleged plea 
offer to the State of Tennessee. Maraschiello v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 780 (Tenn. Crim. App. Dec. 4, 2020). 

Defendant failed to show that trial counsel 
was deficient in failing to present evidence that 
defendant was too intoxicated to form the req- 
uisite intent for first degree premeditated mur- 
der because post-conviction counsel did not 
introduce into evidence alleged bank records 
showing alcohol purchases and prescriptions 
and defendant did not have any witnesses tes- 
tify about alleged drugging of defendant. Re- 
gardless, in the hours leading up to the victim’s 
death, defendant made several declarations of 
intent to kill the victim. Hudgins v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 803 
(Tenn. Crim. App. Dec. 22, 2020). 

Defendant failed to prove that trial counsel 
was ineffective for not filing a recusal motion, 
for the manner in which counsel handled mo- 
tions and hearings to suppress, for the failure 
to move to sever the aggravated sexual battery 
and especially aggravated sexual exploitation 
of a minor offenses for trial, for the failure to 
challenge the State of Tennessee’s election of 
offenses, for the failure to argue that the State 
did not establish venue, and for the failure to 
raise amendment of the indictment as an issue 
in a motion for new trial. Wilson v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 806 
(Tenn. Crim. App. Dec. 22, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
appellate counsel was ineffective in that appel- 
late counsel explained that counsel chose to 
raise the issues which counsel believed had the 
best chance of success on appeal and that 
counsel did not raise suppression issues or lack 
of the suppression hearing transcripts as coun- 
sel did not believe that those issues stood any 
chance of success. Wilson v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 806 (Tenn. Crim. 
App. Dec. 22, 2020). 

Defendant’s second and third trial counsel 
were not ineffective for not procuring a mental 
evaluation to determine his competence be- 
cause defendant was not credible when he 
testified that he was incompetent; he did not 
present any evidence regarding his competence 
at the evidentiary hearing; a doctor did not 
state that he was incompetent; and all three of 
his trial attorneys testified that nothing indi- 
cated he was incompetent. Halbrooks v. State, 
— 8.W.3d —, 2020 Tenn. Crim. App. LEXIS 813 
(Tenn. Crim. App. Nov. 30, 2020). 
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Third trial counsel was not ineffective for 
advising defendant to plead guilty even though 
she knew that second trial counsel had filed a 
motion to suppress because the post-conviction 
court found that there was no reasonable prob- 
ability that the trial court would have granted 
the motion to suppress; and, even if the evi- 
dence was suppressed, defendant still would 
have been facing a trial for a Class B felony, 
which had a range of punishment of 20-30 
years, but third trial counsel procured a plea 
offer of five years to be served on supervised 
probation for the firearms offense, and the 
State agreed to dismiss the remaining charges. 
Halbrooks v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 813 (Tenn. Crim. App. Nov. 
30, 2020). 

Victim testified that the kissing occurred 
prior to the date of the aggravated sexual 
battery as stated in the indictment, and State 
repeatedly mentioned the date of the offense 
and emphasized that the charges related to the 
allegations of fondling the victim underneath 
the blanket, such that no election of offenses 
was necessary; thus, counsel was not deficient 
for failing to ask for an election and petitioner 
was not entitled to post-conviction relief. McK- 
aughan v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 21 (Tenn. Crim. App. Jan. 13, 
2021). 

Post-conviction court found that trial counsel 
was deficient when he failed to sufficiently 
cross-examine a witness, but the court also 
found that other testimony at the post-convic- 
tion hearing was not credible and the witness 
had no motive to coach the victim to make the 
accusations; the post-conviction court properly 
found that petitioner failed to prove that he 
was prejudiced by any alleged deficiency and 
thus was not entitled to post-conviction relief. 
McKaughan v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 21 (Tenn. Crim. App. Jan. 
13, 2021). 

Photographs taken during the victim’s foren- 
sic examination were properly used at trial to 
demonstrate why the doctor reached her con- 
clusions regarding the victim’s injuries; counsel 
had filed a motion in limine to exclude the 
photographs and was not deficient, such that 
petitioner was not entitled to post-conviction 
relief. McKaughan v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 21 (Tenn. Crim. App. 
Jan. 13, 2021). 

Post-conviction court found no evidence of 
prosecutorial misconduct and that trial counsel 
was not deficient for failing to challenge any 
alleged prosecutorial misconduct; the record 
did not preponderate against this finding and 
petitioner was not entitled to relief. McK- 
aughan v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 21 (Tenn. Crim. App. Jan. 13, 
2021). 

Petitioner was not entitled to post-conviction 
relief based on ineffective assistance of counsel; 
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a police officer testified that petitioner’s mother 
gave the officers permission to enter the house 
in which she lived with petitioner, and he did 
not call any witnesses or offer any evidence at 
the post-conviction hearing to show that the 
search was illegal, nor did he show prejudice. 
McKaughan v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 21 (Tenn. Crim. App. Jan. 
13, 2021). 

Trial court found that multiple layers of hear- 
say might make petitioner’s potential testi- 
mony inadmissible and trial counsel did not call 
petitioner to make an offer of proof after the 
trial court’s warning, and at the post-conviction 
hearing, petitioner did not specify what his 
offer of proof would have been or explain how 
any exceptions to hearsay applied to make the 
evidence admissible; ineffective assistance was 
not shown and petitioner was not entitled to 
relief. McKaughan v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 21 (Tenn. Crim. App. 
Jan. 13, 2021). 

Petitioner failed to establish that granting 
yet another continuance would have benefitted 
him, and thus he was not entitled to post- 
conviction relief; despite repeated continu- 
ances, he waited until the day before the hear- 
ing to complain about his inability to secure the 
attendance of appellate counsel, an out-of-state 
resident, and while neither petitioner nor post- 
conviction counsel requested that a subpoena 
be issued for appellate counsel, the post-convic- 
tion court correctly stated that it did not have 
the authority to issue such a subpoena. McK- 
aughan v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 21 (Tenn. Crim. App. Jan. 18, 
2021). 

At the time of the plea hearing, trial counsel’s 
advice was reasonable and based upon the 
evidence available to trial counsel at the time, 
plus petitioner never affirmatively testified 
that he would have accepted the plea offer; 
thus, he was not entitled to postconviction 
relief based on ineffective assistance of counsel. 
McKaughan v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 21 (Tenn. Crim. App. Jan. 
13, 2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to to show that 
trial counsel was in any way deficient in coun- 
sel’s performance or that defendant was preju- 
diced as the result of any alleged deficiency on 
the part of counsel. Furthermore, trial counsel’s 
testimony, which was implicitly accredited by 
the post-conviction court, established that 
counsel reviewed discovery, investigated and 
discussed the case with defendant, and made 
well-informed strategic decisions about wit- 
nesses and trial strategy. Watkins v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 32 
(Tenn. Crim. App. Jan. 27, 2021). 

Petitioner was not entitled to post-conviction 
relief, given that his claim of ineffective assis- 
tance failed; counsel decided not to call one 
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witness because he felt the witness would not 
support his defensive theory and the court 
would not second guess counsel’s reasonable 
trial strategy. Bland v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 36 (Tenn. Crim. App. 
Jan. 29, 2021). 

Petitioner was not entitled to post-conviction 
relief, given that his claim of ineffective assis- 
tance failed; counsel asked the trial court to 
instruct the jury that one man was petitioner’s 
accomplice, but the trial court found that the 
jury should make that determination and the 
court affirmed that decision on direct appeal. 
Counsel chose a reasonable strategy that the 
court refused to second-guess. Bland v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 36 
(Tenn. Crim. App. Jan. 29, 2021). 

Petitioner was not entitled to post-conviction 
relief, given that his claim of ineffective assis- 
tance failed; because one witness did not testify 
at the post-conviction hearing, petitioner could 
not show prejudice from counsel’s decision not 
to call the witness, as the court could not 
speculate about whether the witness’s testi- 
mony would have affected the outcome of the 
trial. Bland v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 36 (Tenn. Crim. App. Jan. 
29, 2021). 

It was proper to deny petitioner post-convic- 
tion relief because trial counsel was not defi- 
cient in his failure to provide audio recordings; 
trial counsel testified that he reviewed the 
discovery with petitioner a “multitude” of 
times, and the audio recording was played at 
the suppression hearing, where petitioner was 
present. Pence v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 82 (Tenn. Crim. App. 
Mar. 8, 2021). 

It was proper to deny petitioner post-convic- 
tion relief because counsel was not deficient in 
his trial preparation; relative to the trial coun- 
sel’s alleged failure to prepare petitioner to 
testify, the record was devoid of any evidence 
regarding counsel’s discussions with petitioner 
since neither petitioner nor trial counsel were 
questioned at the post-conviction hearing about 
preparation to testify, or lack thereof. Pence v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. Mar. 8, 2021). 

Record supported the post-conviction court’s 
findings that trial counsel’s investigation was 
not deficient because trial counsel hired a pri- 
vate investigator, and counsel spoke with the 
victims’ mother on multiple occasions at the 
behest of petitioner; petitioner did not offer 
other evidence or other witnesses that trial 
counsel should have investigated. Pence v. 
State, — S.W3d —, 2021 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. Mar. 8, 2021). 

It was proper to deny petitioner post-convic- 
tion relief because counsel was not deficient in 
his trial preparation; counsel and petitioner 
met numerous times at the jail and after peti- 
tioner was released on bond, counsel hired an 
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investigator to interview witnesses and seek 
information about a possible third-party perpe- 
trator, and counsel filed discovery motions and 
attempted unsuccessfully to have petitioner’s 
confession suppressed. Pence v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 82 
(Tenn. Crim. App. Mar. 8, 2021). 

Defendant was not entitled to post-conviction 
relief because, although trial counsel probably 
should have used information learned from an 
investigator to cross-examine a police lieuten- 
ant, defendant failed to present any evidence 
that the officer’s answers would have led the 
trial court to grant defendant’s motion to sup- 
press. Similarly, although trial counsel should 
have timely filed a motion to sever, nothing in 
the record suggested that the trial court would 
have granted the motion even if it had been 
timely filed. Smith v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 144 (Tenn. Crim. App. 
Apr. 13, 2021). 


8. —Clear and Convincing Evidence. 

Defendant failed to show that defendant re- 
ceived ineffective assistance of counsel because 
defendant failed to present clear and convinc- 
ing evidence of ineffective assistance by counsel 
failing to subpoena certain witnesses to testify 
at trial and by counsel failing to obtain a 
mental evaluation of defendant at the time of 
the offense and at the time of the trial. Spicer v. 
State, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 392 (Tenn. Crim. App. May 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
591 (Tenn. Sept. 22, 2017), cert. denied, Spicer 
v. Tennessee, 200 L. Ed. 2d 274, 1388S. Ct. 1007, 
— U.S. —, 2018 U.S. LEXIS 1339 (U.S. Feb. 20, 
2018). 

Defendant failed to prove by clear and con- 
vincing evidence ineffective assistance of coun- 
sel at defendant’s trial for reckless vehicular 
homicide and reckless endangerment with a 
deadly weapon because (1) trial counsel ob- 
tained an automobile accident reconstruction 
expert who presented evidence favorable to 
defendant; and (2) trial counsel’s advice to 
defendant not to testify was a reasonable stra- 
tegic decision, given defendant’s criminal his- 
tory and statement admitting fault for the 
vehicular accident to an investigating officer. 
Krasovic v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 964 (Tenn. Crim. App. Nov. 
14, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 171 (Tenn. Mar. 14, 2018). 

Defendant was not entitled to post-conviction 
relief because defendant failed to show ineffec- 
tive assistance of counsel by clear and convinc- 
ing evidence based upon counsel failing to move 
to suppress the evidence against defendant, 
failing to file a motion regarding the lack of a 
video recording from an officer’s in-car video 
camera, and failing to file a motion for a new 
trial. Dunn v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 975 (Tenn. Crim. App. Nov. 
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20, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 129 (Tenn. Feb. 14, 2018). 

Petitioner failed to show that the State ever 
extended a plea offer, and counsel could not be 
found ineffective for failing to communicate an 
offer that never existed; the State was under no 
obligation to enter into plea negotiations, and 
when the State rejected petitioner’s original 
offer to plead guilty, counsel rightfully prepared 
for trial, such that petitioner failed to show that 
counsel’s actions were ineffective and he was 
not entitled to post-conviction relief under 
T.C.A. §§ 40-30-103, 40-30-110(f). Cunningham 
v. State, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 983 (Tenn. Crim. App. Nov. 28, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
169 (Tenn. Mar. 14, 2018). 

Defendant failed to prove ineffective assis- 
tance of counsel by clear and convincing evi- 
dence because there was no evidence that plea 
counsel in one case conducted an inadequate 
investigation and there was no prejudice be- 
cause the post-conviction court granted defen- 
dant a delayed appeal of the sentence, which 
the appellate court ruled upon. Because alleged 
deficiencies by trial counsel in another case 
occurred after defendant’s pleas in one case, 
defendant failed to show that but for counsel’s 
actions, defendant would not have pleaded 
guilty. Phifer v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 132 (Tenn. Crim. App. Feb. 
23, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 440 (Tenn. July 19, 2018). 

Defendant proved by clear and convincing 
evidence that trial counsel in defendant’s trial 
for aggravated sexual battery was deficient for 
failing to conduct an effective cross-examina- 
tion of the minor victim and the victim’s 
mother, who was defendant’s former wife, be- 
cause counsel’s cross-examination of the victim 
and the victim’s mother consisted mostly of 
brief leading questions rehashing their direct 
examination testimony and failed to point out 
inconsistencies in their testimony. Defendant 
was prejudiced by counsel’s deficient perfor- 
mance. Garrity v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 133 (Tenn. Crim. App. 
Feb. 22, 2018), rehearing denied, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 253 (Tenn. Crim. 
App. Apr. 4, 2018), substituted opinion, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 254 
(Tenn. Crim. App. Mar. 4, 2018). 

Defendant failed to establish by clear and 
convincing evidence that defendant’s trial 
counsel provided ineffective assistance of coun- 
sel because the evidence showed that defen- 
dant’s trial counsel was only absent in defen- 
dant’s trial during jury deliberations and the 
reading of the verdict. Accordingly, defendant 
failed to establish that trial counsel effectively 
pressured defendant not to testify in defen- 
dant’s own defense by informing defendant that 
counsel would be absent during defendant’s 
testimony. Perry v. State, — S.W.3d —, 2018 
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Tenn. Crim. App. LEXIS 144 (Tenn. Crim. App. 
Feb. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 426 (Tenn. July 18, 2018). 

Defendant failed to establish by clear and 
convincing evidence that defendant’s trial 
counsel was aware of a photograph and defi- 
cient in failing to introduce the photograph into 
evidence because there was not a reasonable 
probability that the verdict would have been 
different, even if the watch in the post-convic- 
tion photograph was the same watch allegedly 
stolen from the victim, as the evidence sup- 
ported the conclusion that defendant attempted 
to commit aggravated robbery by taking the 
victim’s money, even if the victim’s watch was 
not taken. Perry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 144 (Tenn. Crim. App. 
Feb. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 426 (Tenn. July 18, 2018). 

Defendant failed to demonstrate ineffective 
assistance of counsel because defendant failed 
to present any expert testimony at the eviden- 
tiary hearing to support defendant’s claims and 
the post-conviction court accredited trial coun- 
sel’s testimony that defendant chose not to 
testify at a suppression hearing and deter- 
mined that counsel made a strategic decision 
not to present certain evidence at the hearing. 
Perry v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 150 (Tenn. Crim. App. Feb. 26, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 336 (Tenn. June 8, 2018). 

Defendant failed to demonstrate ineffective 
assistance of counsel because trial counsel was 
not ineffective for failing to challenge the in- 
dictment against defendant for employing a 
firearm during the commission of a dangerous 
felony because defendant knew from the indict- 
ment that two possible underlying dangerous 
felonies—especially aggravated kidnapping and 
aggravated burglary—were to be tried in the 
same trial as the firearm charge, so that defen- 
dant was not surprised at having to make a 
defense against either felony. Perry v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 150 
(Tenn. Crim. App. Feb. 26, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 336 
(Tenn. June 8, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to prepare him to testified for trial still 
failed, as the State withdrew its notice of its 
intent to impeach the him with prior convic- 
tions if he chose to testify, he still did not testify, 
and the court had previously addressed the 
issue on direct appeal and concluded that the 
record showed he voluntarily and personally 
waived his right to testify in his own defense. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 409 (Tenn. July 18, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
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failure to negotiate a more favorable plea offer 
still failed; trial counsel wrote petitioner a 
letter outlining, in part, the potential sentenc- 
ing outcomes and counsel’s recommendation to 
accept a plea offer, which defendant initialed 
and recognized. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 409 (Tenn. July 18, 
2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to visit the crime scene still failed, as he 
failed to explain what further investigation by 
trial counsel of the crime scene would have 
revealed, and the court would not speculate as 
to what evidence further investigation might 
have uncovered. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 409 (Tenn. July 18, 
2018). 

Petitioner failed to establish that he received 
improper advice about his Range II classifica- 
tion or that any improper advice from counsel 
impacted his decision to reject the 15-year-offer 
and proceed to trial; petitioner was aware of the 
information he needed to make an informed 
decision about whether to accept or reject the 
plea agreement. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 409 (Tenn. July 18, 
2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to argue that the victim did not suffer 
serious bodily injury still failed, as counsel 
testified that he could not make a good faith 
argument to that effect, the post-conviction 
court determined this was a matter of trial 
strategy, and the court agreed on review. Dyer 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 217 (Tenn. Crim. App. Mar. 22, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
409 (Tenn. July 18, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to call witnesses at the sentencing hear- 
ing still failed, as he offered no citation in 
support of his argument, the sentencing hear- 
ing was not a part of the record, and the court 
failed to see how petitioner growing up without 
a father would have caused the trial court to 
fashion a different sentence, and he failed to 
show that presenting his mother at the hearing 
would have resulted in a different outcome. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 409 (Tenn. July 18, 2018). 

Law enforcement had the option of having 
petitioner's car towed and_ subsequently 
searched, and while the State had to show that 
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impounding the vehicle was necessary, the 
search would have likely been justified pursu- 
ant to this exception, and nothing showed that 
impounding petitioner’s car was inappropriate, 
such that ineffective assistance of counsel was 
not established and petitioner was not entitled 
to post-conviction relief. Harris v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 266 
(Tenn. Crim. App. Apr. 6, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 526 (Tenn. 
Aug. 13, 2018). 

Because petitioner’s underlying issues re- 
garding recusal of the trial judge are without 
merit, trial counsel was not required to file a 
futile motion irrespective of the deliberate na- 
ture of the decision, and petitioner was not 
entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
526 (Tenn. Aug. 18, 2018). 

Waiver notwithstanding, petitioner failed to 
show deficient performance or prejudice re- 
garding trial counsel’s failure to seek recusal 
due to any ex parte communication involving 
enhanced security procedures; on direct appeal, 
it was determined that the trial court did not 
abuse its discretion by imposing additional se- 
curity measures in the courtroom, and peti- 
tioner failed to establish that the increased 
measures prejudiced his trial, such that he was 
not entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
526 (Tenn. Aug. 18, 2018). 

After his original motion in federal court was 
denied, trial counsel had the unique benefit of 
hindsight and made a strategic decision not to 
file a similar motion in state court, and because 
there was no apparent reason to anticipate any 
_ more success with the same suppression mo- 
tion in state court, counsel’s strategic decision 
was not questioned, and petitioner was not 
entitled to post-conviction relief. Harris v. 
State, — S.W3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
526 (Tenn. Aug. 13, 2018). 

Petitioner’s arrest was based upon probable 
cause and he failed show that the government 
delayed the probable cause hearing for unrea- 
sonable purposes, and thus even if trial counsel 
had raised this issue in a motion to suppress, 
the trial judge would have found no violation; 
ineffective assistance was not shown and peti- 
tioner was not entitled to post-conviction relief. 
Harris v. State, — S.W.38d —, 2018 Tenn. Crim. 
App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 526 (Tenn. Aug. 13, 2018). 

Trial counsel was not ineffective for failing to 
file a motion to recuse the trial judge on the 
ground that he was the same judge who issued 
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the search warrant for petitioner’s automobile; 
a trial judge’s issuing a search warrant would 
not disqualify the same judge from later presid- 
ing over the case, and there was no need why 
the judge who issued the search warrant was a 
needed witness at a Franks hearing, and thus 
petitioner was not entitled to post-conviction 
relief. Harris v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 526 (Tenn. Aug. 13, 2018). 

Petitioner failed to show deficient perfor- 
mance from counsel’s failure to challenge the 
his arrest for lack of probable cause, and thus 
he was not entitled to post-conviction relief; 
witnesses testified to helping arrange a drug 
deal between petitioner and the victim on the 
evening the victim was killed, one witness was 
present when petitioner tried to rob the victim 
and shot him, and the other witness testified 
that petitioner made some questionable state- 
ments indicating that he had taken money from 
the victim. Harris v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 266 (Tenn. Crim. App. 
Apr. 6, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 526 (Tenn. Aug. 13, 2018). 

Trial counsel was not deficient for failing to 
impeach an attorney with mere allegations of 
misconduct, the introduction of which might 
have resulted in a mini-trial concerning those 
collateral matters and unnecessarily alienated 
the jury; the court could not speculate what 
might have happened at petitioner’s state trial 
had the attorney been so impeached, and thus 
petitioner was not entitled to post-conviction 
relief. Harris v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 526 (Tenn. Aug. 13, 2018). 

Defendant failed to show that defense coun- 
sel provided ineffective assistance in failing to 
conduct a reasonable investigation, to have 
defendant declared indigent, to hire an investi- 
gator, to retain experts, to object to evidence, 
and to properly cross-examine witnesses. Al- 
though counsel was deficient in failing to inter- 
view one potential witness, to review the re- 
cordings of defendant’s telephone conversations 
from jail, and to object to the prosecutor’s 
opening statements, there was no prejudice 
given the strong evidence against defendant. 
Braswell v. State, — S.W.38d —, 2018 Tenn. 
Crim. App. LEXIS 269 (Tenn. Crim. App. Apr. 9, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 595 (Tenn. Sept. 14, 2018). 

Defendant was not entitled to post-conviction 
relief when defendant alleged ineffective assis- 
tance of counsel because defendant did not 
prove by clear and convincing evidence that 
counsel was ineffective regarding defendant’s 
Interstate Agreement on Detainers and speedy 
trial violation claims. Although defendant com- 
plained that counsel failed to certify questions 
of law on these issues, defendant did not meet 
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defendant’s burden to show that, had counsel 
done so, the outcome of the case would have 
been different. Bauer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 300 (Tenn. Crim. 
App. Apr. 19, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 483 (Tenn. Aug. 8, 2018), 
dismissed, Bauer v. Miller, — F. Supp. 2d —, 
2019 U.S. Dist. LEXIS 67933 (M.D. Tenn. Apr. 
19, 2019). 

Counsel’s decision not to object to the pros- 
ecutor’s reference to certain evidence in closing 
argument was a reasonable tactical decision, 
and the prosecutor’s use of the term “pedophile” 
was not improper, as there was evidence that 
petitioner picked up the child victim from 
school and the topic of grooming and pedophilia 
was discussed; petitioner’s claim of ineffective 
assistance of counsel failed and he was not 
entitled to post-conviction relief. Presson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 317 (Tenn. Crim. App. Apr. 25, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
570 (Tenn. Sept. 13, 2018). 

Counsel testified that he discussed the issue 
of testifying with petitioner several times and 
that petitioner made his own decision not to 
testify; petitioner’s claim of ineffective assis- 
tance of counsel failed and he was not entitled 
to post-conviction relief. Presson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 317 
(Tenn. Crim. App. Apr. 25, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 570 (Tenn. 
Sept. 13, 2018). 

Trial court did not err by failing to instruct 
the jury on the lesser-included offenses of mis- 
demeanor assault and misdemeanor child 
abuse and neglect and counsel was not ineffec- 
tive for failing to request such instructions, as 
petitioner was convicted of either the charged 
offenses or attempt, the issue had no merit, 
petitioner’s claim of ineffective assistance of 
counsel failed, and he was not entitled to post- 
conviction relief. Presson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 317 (Tenn. Crim. 
App. Apr. 25, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 570 (Tenn. Sept. 13, 
2018). 

Trial counsel’s decision not to seek a sever- 
ance was a reasonable strategic decision, peti- 
tioner’s claim of ineffective assistance of coun- 
sel failed, and he was not entitled to post- 
conviction relief. Presson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 317 (Tenn. Crim. 
App. Apr. 25, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 570 (Tenn. Sept. 13, 
2018). 

Counsel thoroughly investigated the eco- 
nomic motive defense, but rather than pursue 
it and expose petitioner to a likely damaging 
challenge to his credibility, counsel chose to 
focus on the victims’ credibility; as counsel 
made a reasonable strategic decision not to 
pursue the defense at trial, petitioner’s claim of 
ineffective assistance of counsel failed, and pe- 
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titioner was not entitled to post-conviction re- 
lief. Presson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 317 (Tenn. Crim. App. Apr. 
25, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 570 (Tenn. Sept. 13, 2018). 

Defendant failed to prove by clear and con- 
vincing evidence that defense counsel provided 
ineffective assistance, at defendant’s trial for 
rape by coercion and criminal exposure to HIV, 
by failing to request a bill of particulars, failing 
to call particular witnesses at trial, failing to 
obtain cell phone records and cell tower data, 
failing to advise defendant of the nature of the 
charges and the potential penalties that defen- 
dant faced, failing to effectively cross-examine 
the victim, and failing to request an accomplice 
jury instruction. Chandler v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 362 (Tenn. 
Crim. App. May 9, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 592 (Tenn. Sept. 
13, 2018). 

Trial counsel testified that he attempted to 
secure a pathologist but was unable to do so, 
and he put considerable effort into reviewing 
and understanding the medical proof, such that 
petitioner had not shown deficiency or preju- 
dice as to her claim of a failure to investigate 
and call witnesses, and she was not entitled to 
post-conviction relief. Nelson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. May 17, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 608 
(Tenn. Sept. 17, 2018). 

Petitioner did not specify how counsel could 
have further discredited certain testimony re- 
garding her emotional state, and counsel pre- 
sented proof tending to counter the prosecu- 
tion’s evidence that petitioner was 
unemotional; she did not establish either defi- 
ciency or prejudice and she was not entitled to 
post-conviction relief. Nelson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. May 17, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 608 
(Tenn. Sept. 17, 2018). 

Decision not to move for a severance was a 
strategic decision, and petitioner failed to pres- 
ent any argument that a motion to sever would 
have been granted, such that she had not 
shown deficiency or prejudice and she was not 
entitled to post-conviction relief. Nelson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. May 17, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
608 (Tenn. Sept. 17, 2018). 

Doctor considered petitioner’s ability to work 
with counsel and determined that petitioner 
met the medical criteria for competency, includ- 
ing the ability to consult with counsel and 
assist in her defense; without expert testimony 
showing that petitioner was not competent, she 
could not establish prejudice for ineffective as- 
sistance of counsel purposes and she was not 
entitled to post-conviction relief. Nelson v. 
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State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. May 17, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
608 (Tenn. Sept. 17, 2018). 

Petitioner failed to prove ineffective assis- 
tance of counsel and therefore he was not 
entitled to post-conviction relief; although peti- 
tioner challenged the voluntariness of his 
guilty pleas, he failed to include the guilty plea 
hearing transcript in the record and the tran- 
script was not offered at the post-conviction 
hearing, defense counsel testified that he did 
not recall petitioner having mental health is- 
sues and he had no basis to believe that he 
suffered from such, and no expert was offered to 
refute this testimony. Osborne v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 420 
(Tenn. Crim. App. June 1, 2018), appeal denied, 
— S.W.3d —, 2018 Tenn. LEXIS 542 (Tenn. 
Sept. 14, 2018). 

Petitioner failed to prove his ineffective as- 
sistance allegation and therefore was not en- 
titled to relief; counsel testified that he advised 
petitioner that an appeal had to be filed within 
30 days and that petitioner stormed out, peti- 
tioner would not return counsel’s calls request- 
ing permission to file an appeal and warning 
that time was limited, and petitioner did not 
present evidence as to the scope of counsel’s 
representation beyond the trial, or whether 
counsel failed to file a motion for a new trial. 
Mpawinayo v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 421 (Tenn. Crim. App. June 
1, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 563 (Tenn. Sept. 18, 2018). 

There was no evidence establishing that the 
State was willing to offer a plea and that 
petitioner would have accepted a plea agree- 
ment; counsel was not deficient in this regard, 
and petitioner was not entitled to post-convic- 
tion relief. Moutry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 425 (Tenn. Crim. App. 
June 1, 2018), appeal denied, — S.W.3d — 
2018 Tenn. LEXIS 582 (Tenn. Sept. 14, 2018). 

Petitioner did not specify which mitigating 
factors applied to him and did not present any 
evidence of mitigating factors, such that he 
failed to meet his burden of showing that coun- 
sel was deficient, and petitioner was not en- 
titled to post-conviction relief. Moutry v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 425 
(Tenn. Crim. App. June 1, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 582 (Tenn. 
Sept. 14, 2018). 

Counsel testified that he reviewed the discov- 
ery materials, he advised petitioner against 
relying solely upon an alibi defense and pre- 
pared a defense that petitioner did not know 
the victim based on petitioner’s repeated repre- 
sentations, and counsel did not learn until the 
trial that petitioner had a prior relationship 
with the victim; petitioner presented no evi- 
dence that a viable alternative defense theory 
existed, trial counsel was not deficient in this 
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regard, and petitioner was not entitled to post- 
conviction relief. Moutry v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 425 (Tenn. Crim. 
App. June 1, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 582 (Tenn. Sept. 14, 2018). 

Counsel testified that he obtained discovery, 
met with petitioner a number of times, re- 
viewed the discovery with him, and utilized an 
investigator, and as petitioner failed to present 
evidence of any additional investigative steps 
that counsel should have taken or what an 
additional investigation would have revealed, 
petitioner failed to show that counsel was defi- 
cient and petitioner was not entitled to post- 
conviction relief. Moutry v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 425 (Tenn. Crim. 
App. June 1, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 582 (Tenn. Sept. 14, 2018). 

Counsel discussed the decision of whether to 
testify with petitioner and advised him against 
testifying, and contrary to petitioner’s claim, 
counsel was not deficient in this regard and 
petitioner was not entitled to post-conviction 
relief. Moutry v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 425 (Tenn. Crim. App. June 
1, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 582 (Tenn. Sept. 14, 2018). 

Defendant was not entitled to post-conviction 
relief because defendant failed to demonstrate 
that defendant was denied the effective assis- 
tance of counsel, through either a deficiency in 
counsel’s representation or any prejudice to 
defendant’s case, or that defendant’s guilty 
pleas were unknowing and involuntary due to 
coercion by counsel. The evidence revealed that 
defendant was familiar with criminal proceed- 
ings, was represented and advised by compe- 
tent and experienced counsel, and was satisfied 
at the plea hearing with the representation. 
Walker v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 443 (Tenn. Crim. App. June 11, 
2018). 

State presented witnesses to testify regard- 
ing the chain of custody of the cocaine and 
petitioner had not shown that counsel’s failure 
to move for a hearing to establish the chain of 
custody prior to trial was deficient, nor had he 
shown a reasonable probability that the pro- 
ceeding would have had a different outcome 
had counsel done so, and thus the post-convic- 
tion court properly denied relief. Jamison v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 773 (Tenn. Crim. App. July 16, 2018). 

Petitioner had not demonstrated a reason- 
able probability of a different verdict had the 
motion to suppress been file and thus he was 
not entitled to post-conviction relief; the tele- 
phone, which was used as collateral in the 
commission of the crime, was seized during a 
search incident to arrest, the drugs were in the 
possession of police because petitioner deliv- 
ered them to an officer, and the evidentiary 
value of the telephone was marginal. Jamison 
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v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 773 (Tenn. Crim. App. July 16, 2018). 

Counsel testified that he and petitioner dis- 
cussed the ramifications of petitioner giving 
testimony on several occasions, and counsel 
filed a motion to exclude evidence of petitioner’s 
prior convictions; petitioner failed to show that 
counsel performed deficiently and thus peti- 
tioner was not entitled to post-conviction relief. 
Jamison v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 773 (Tenn. Crim. App. July 
16, 2018). 

Because the record did not show that peti- 
tioner informed counsel of the factual basis for 
asserting entrapment, he had not demon- 
strated deficiency in counsel’s failure to file a 
pretrial notice; furthermore, petitioner could 
not establish a reasonable probability that a 
properly preserved entrapment defense would 
have changed the outcome of trial, as he did not 
accidentally and unexpectedly find rocks of 
crack cocaine in his pocket and then give them 
to law enforcement only because he was per- 
suaded to do so. Jamison v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 773 (Tenn. Crim. 
App. July 16, 2018). 

Petitioner claimed that counsel failed to in- 
vestigate or call witnesses on his behalf at trial, 
but those witnesses were not presented at the 
post-conviction hearing, such that petitioner 
failed to establish prejudice, plus the testimony 
that he claimed would have come from the 
witnesses did not relate to the commission of 
the offense; he was not entitled to post-convic- 
tion relief. Jamison v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 773 (Tenn. Crim. App. 
July 16, 2018). 

Counsel testified that he met with petitioner 
numerous times, that petitioner disappeared 
for a period of time while counsel made strenu- 
ous efforts to find him, and that he reviewed 
discovery with petitioner; counsel was not defi- 
cient in failing to meet with petitioner, and he 
was not entitled to post-conviction relief. Jami- 
son v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 773 (Tenn. Crim. App. July 16, 
2018). 

Petitioner failed to meet his burden of dem- 
onstrating any deficiency in counsel’s perfor- 
mance or resulting prejudice; counsel obtained 
petitioner’s school records and made a strategic 
decision not to introduce the records at trial 
because they did not reflect his inability to 
read, plus counsel succeeded in getting the 
victim to acknowledge he was not certain in his 
identification of petitioner, and thus petitioner 
failed to show that trial counsel was deficient in 
these areas. Booker v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 605 (Tenn. Crim. App. 
Aug. 10, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
prove by clear and convincing evidence his 
factual allegations that his guilty pleas were 


POST-CONVICTION PROCEDURE 


40-30-110 


not voluntarily and knowingly entered his trial 
counsel’s_ ineffective assistance; petitioner 
stated that he reviewed his case with trial 
counsel, trial counsel explained the strengths 
and weaknesses of his case, and trial counsel 
had gone over the pros and cons of entering a 
guilty plea as opposed to going to trial. Watkins 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 631 (Tenn. Crim. App. Aug. 17, 2018). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because he 
failed to prove that his counsel provided inef- 
fective assistance by failing to provide him with 
discovery materials; counsel’s credited testi- 
mony at the post-conviction hearing reflected 
that he reviewed all of the discovery materials 
with petitioner, and the guilty plea hearing 
transcript reflected that petitioner stated he 
had reviewed the discovery materials with 
counsel; Carpenter v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 639 (Tenn. Crim. App. 
Aug. 21, 2018). 

Witnesses’ testimony about the victim’s 
mother’s history of erratic and irrational be- 
havior in stressful situations would have been 
irrelevant and inadmissible at trial, plus the 
witnesses’ testimony would not have been ma- 
terial to petitioner’s defense in light of the fact 
that the mother testified that she did not 
handle stressful situations well; therefore, pe- 
titioner was properly denied post-conviction 
relief. Lewis v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 683 (Tenn. Crim. App. Sept. 
7, 2018), review denied and ordered not pub- 
lished, — S.W.3d —, 2019 Tenn. LEXIS 15 
(Tenn. Jan. 16, 2019). 

Petitioner was properly denied post-convic- 
tion relief; testimony about his having driven 
around after the death of his first child in 1994 
would have opened the door for the State to 
introduce possible evidence of his bad charac- 
ter, and counsel made an informed strategic 
and tactical decision not to call two witnesses to 
testify regarding petitioner’s actions after the 
victim’s death. Lewis v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 683 (Tenn. Crim. 
App. Sept. 7, 2018), review denied and ordered 
not published, — S.W.3d —, 2019 Tenn. LEXIS 
15 (Tenn. Jan. 16, 2019). 

Trial counsel was not deficient for failing to 
certain witnesses, as their testimony would not 
have been material to the petitioner’s defense, 
nor was he prejudiced by counsel’s failure to 
introduce certain evidence, and therefore peti- 
tioner was not entitled to post-conviction relief. 
Lewis v. State, — S.W.38d —, 2018 Tenn. Crim. 
App. LEXIS 683 (Tenn. Crim. App. Sept. 7, 
2018), review denied and ordered not pub- 
lished, — S.W.8d —, 2019 Tenn. LEXIS 15 
(Tenn. Jan. 16, 2019). 

Trial counsel investigated petitioner’s alleged 
alibi and was adequately prepared, counsel did 
not recall petitioner requesting any motions to 
be filed, plus counsel found no legal basis for a 
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motion to suppress or a motion to challenge the 
charges, counsel advised petitioner to accept 
the offer but said the ultimate decision was 
petitioner’s, and petitioner stated at the plea 
hearing that he was satisfied with counsel’s 
representation, such that petitioner was not 
entitled to post-conviction relief. Chambers v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 694 (Tenn. Crim. App. Sept. 12, 2018). 

Petitioner claimed that counsel failed to ad- 
equately investigate his case or meet with him, 
but counsel testified that he met with him a few 
times and discussed various strategies, and 
counsel further found in his investigation that 
inconsistencies in the victim’s statements were 
not particularly significant; the postconviction 
court credited counsel’s testimony, and peti- 
tioner was not entitled to post-conviction relief 
on the ground of ineffective assistance of coun- 
sel. Chambers v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 694 (Tenn. Crim. App. 
Sept. 12, 2018). 

Petitioner failed to establish by clear and 
convincing evidence that counsel was ineffec- 
tive, and thus petitioner was not entitled to 
post-conviction relief. counsel fully explored the 
potential defenses to the State’s case, his inves- 
tigation prior to entry of the guilty plea was 
reasonable, and petitioner was sufficiently ad- 
vised of this during the guilty plea colloquy. 
Connor v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 729 (Tenn. Crim. App. Sept. 27, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 111 (Tenn. Feb. 20, 2019). 

Counsel fully attempted to put forward the 
best defense theory and strategy possible; [2]- 
Petitioner failed to show by clear and convinc- 
ing evidence how trial counsel’s failure to file a 
motion to sever constituted ineffective assis- 
tance of counsel, and he was not entitled to 
post-conviction relief. Lyles v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 740 (Tenn. 
Crim. App. Oct. 1, 2018). 

Issues relating to the stop and subsequent 
search of petitioner’s vehicle were extensively 
litigated and fully considered on direct appeal 
and found to be without merit; counsel’s perfor- 
mance was not deficient nor had petitioner 
shown that he was prejudiced by any alleged 
deficiency in counsel’s performance. Hooten v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 757 (Tenn. Crim. App. Oct. 5, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
138 (Tenn. Feb. 20, 2019). 

Petitioner claimed counsel failed to effec- 
tively explain that if he did not testify, then 
counsel would be unable to present petitioner’s 
version of events, but this claim was not estab- 
lished and petitioner was not entitled to relief 
on ineffective assistance grounds; counsel re- 
called having multiple conversations with peti- 
tioner about whether he should testify, it was 
ultimately petitioner’s decision as to whether 
he testified, plus he admitted that he never 
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asked the trial court if he would be able to tell 
his side of the story if he did not testify. Hooten 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 757 (Tenn. Crim. App. Oct. 5, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
138 (Tenn. Feb. 20, 2019). 

There were several factors that supported a 
finding of premeditation besides whether the 
victim was unarmed, including the use of a 
deadly weapon, repeated blows, calmness after 
the killing, failing to render aid, the conceal- 
ment of evidence, and motive; counsel testified 
that there was no proof that the victim ever 
displayed a knife, and thus petitioner’s claim 
that counsel was ineffective for failing to chal- 
lenge the notion that the victim was unarmed 
failed and he was not entitled to post-conviction 
relief. Hooten v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 757 (Tenn. Crim. App. Oct. 5, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 138 (Tenn. Feb. 20, 2019). 

Petitioner failed to establish that counsel 
provided deficient performance, and thus he 
was not entitled to post-conviction relief; trial 
counsel questioned a witness about the incon- 
sistency regarding whether he reported to the 
police that he heard a gunshot in a particular 
recording, which recording was played several 
times during the trial, and it was up to the jury 
to determine the witness’s credibility and if 
there was a gunshot. Jones v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 763 (Tenn. 
Crim. App. Oct. 9, 2018). 

While petitioner claimed that but for coun- 
sel’s deficient advice, he would not have entered 
his guilty plea, he never said he would have 
rejected the plea as a whole; the only way for 
him to avoid the risk of a first degree murder 
conviction and life sentence was to accept the 
State’s offer in exchange for his guilty pleas to 
voluntary manslaughter and possession of a 
firearm; counsel did not provide ineffective as- 
sistance and petitioner was not entitled to 
post-conviction relief. Evans v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 769 (Tenn. 
Crim. App. Oct. 15, 2018). 

Defendant was not entitled to post-conviction 
relief because defendant did not establish by 
clear and convincing evidence that defendant 
was prejudiced by the failure of trial counsel 
regarding the denial of defendant’s motion to 
suppress and the failure of trial counsel to 
move to strike the testimony by a witness 
concerning DNA evidence after the trial court 
excluded a DNA report, or by the appellate 
counsel failing to raise the issues on appeal. 
Gilbert v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 81 (Tenn. Crim. App. Feb. 7, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
275 (Tenn. June 19, 2019). 

Petitioner was not entitled to post-conviction 
relief on the ground of ineffective assistance of 
counsel; in part, because trial counsel was more 
experienced than co-counsel and was prepared 
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to handle petitioner’s trial without co-counsel’s 
assistance, trial counsel’s failure to request a 
continuance did not prejudice petitioner, nor 
did trial counsel’s prior representation of a 
witness in petitioner’s case, as the witness’s 
testimony was helpful to petitioner. Greene v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 145 (Tenn. Crim. App. Mar. 7, 2019). 

Defendant was not entitled to post-conviction 
relief when defendant alleged that defendant 
did not receive effective assistance of counsel 
because defendant did not show by clear and 
convincing evidence that trial counsel’s failure 
to request an accomplice jury instruction was 
not part of a sound trial strategy or that trial 
counsel failed to present or pursue any offers to 
settle the case to defendant. Spencer v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 154 
(Tenn. Crim. App. Mar. 11, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 346 
(Tenn. July 18, 2019). 

Defendant failed to present clear and con- 
vincing evidence that defense counsel was defi- 
cient at sentencing for not presenting proof 
which the defense had prepared for the sen- 
tencing phase of defendant’s trial because, de- 
spite counsel’s extensive argument, the trial 
court found that enhancement factors, but no 
mitigating factors, applied to defendant’s sen- 
tences and that defendant was to serve the 
sentences consecutively as a dangerous of- 
fender. Defendant also failed to demonstrate 
prejudice from the result having thus been 
different. Franklin v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 283 (Tenn. Crim. App. 
Apr. 30, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 445 (Tenn. Aug. 20, 2019). 

Inmate was not entitled to post-conviction 
relief based on ineffective assistance of counsel, 
due to counsel’s alleged failure to pursue incon- 
sistencies in a victim’s testimony, because the 
inmate did not establish by clear and convinc- 
ing evidence either counsel’s deficient perfor- 
mance or prejudice, as counsel explained coun- 
sel did not pursue a certain line of questioning 
attacking the victim’s credibility or make an 
offer of proof since (1) counsel did not think 
there was a good-faith basis for such question- 
ing, (2) counsel had no proof to offer that would 
have helped the defense, (3) counsel did not 
question the victim about the victim’s failure to 
appear at a trial setting due to not knowing 
why the victim did not appear, and (4) counsel 
did not want to pursue a line of questioning 
that could have harmed the defense. Morgan v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 284 (Tenn. Crim. App. Apr. 30, 2019). 

Defendant failed to prove by clear and con- 
vincing evidence that appellate counsel was 
ineffective by failing to challenge the trial 
court’s imposition of consecutive sentencing, or 
that defendant was prejudiced by any defi- 
ciency, because counsel made a reasonable tac- 
tical decision as counsel thought that the trial 
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court acted within its discretion by imposing 
consecutive sentencing when defendant com- 
mitted violent felony offenses within hours of 
each other. Counsel focused on other issues 
which, based on counsel’s experience, had more 
merit. Churchman v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 414 (Tenn. Crim. App. 
July 12, 2019). 

It could not be concluded that trial counsel’s 
representation of defendant in his civil case 
amounted to ineffective representation in this 
post-conviction case. Since defendant failed to 
establish what additional information deposing 
the victims would have revealed, defendant 
failed to establish his factual allegations in this 
regard by clear and convincing evidence. State 
v. Ailey, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 499 (Tenn. Crim. App. Aug. 19, 2019). 

It was proper to deny petitioner post-convic- 
tion relief because he failed to prove by clear 
and convincing evidence that trial counsel 
failed to thoroughly investigate the case or 
adequately communicate with petitioner; coun- 
sel’s accredited testimony established that he 
met with petitioner at least 30 times leading up 
to the petitioner’s trial, and petitioner failed to 
present any evidence or witnesses that counsel 
could have discovered with further investiga- 
tion. Bozza v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 24 (Tenn. Crim. App. Jan. 
17, 2020), appeal denied, — S.W.38d —, 2020 
Tenn. LEXIS 207 (Tenn. Apr. 15, 2020). 

It was proper to deny petitioner post-convic- 
tion relief because he failed to prove by clear 
and convincing evidence that trial counsel per- 
formed deficiently by failing to object to a 
judge’s testimony as hearsay; trial counsel did 
in fact move to exclude the judge’s testimony on 
hearsay grounds, and the trial court held a 
jury-out hearing to determine the admissibility 
of the judge’s testimony and found the state- 
ments admissible as hearsay exceptions. Bozza 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 24 (Tenn. Crim. App. Jan. 17, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
207 (Tenn. Apr. 15, 2020). 

It was proper to deny petitioner post-convic- 
tion relief because he failed to prove by clear 
and convincing evidence sufficient facts to sup- 
port his claim that trial counsel’s representa- 
tion was deficient; although petitioner com- 
plained about counsel’s inadequate advice prior 
to his proffering statements to the State, he 
failed to show any prejudice because he pre- 
sented no proof that he would not have cooper- 
ated with the State had counsel advised him 
the statements could be used against him. 
Bozza v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 24 (Tenn. Crim. App. Jan. 17, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 207 (Tenn. Apr. 15, 2020). 


9. Statute of Limitations. 
Summary dismissal of defendant’s petition 
for post-conviction relief was appropriate be- 


40-30-110 


cause it was not timely filed under the one-year 
statute of limitations and defendant did not 
offer any credible evidence, such as affidavits, 
depositions, or medical reports, to support de- 
fendant’s allegations of mental incompetence 
during the statute of limitations period. Heath 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 813 (Tenn. Crim. App. Sept. 5, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
124 (Tenn. Feb. 22, 2018). 


10. Petition Properly Denied. 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
the State did not fail to disclose evidence favor- 
able to the defense, denying him defendant due 
process under Brady, because trial co-counsel 
testified that the prosecutor maintained an 
open-file policy and permitted defense counsel 
to view everything the prosecution possessed; 
defendant did not demonstrate that trial co- 
counsel did not review the police reports during 
discovery; as to the evidence of blood on a floor 
in a parking garage above where the crime 
occurred, defendant merely speculated that it 
could have led to another suspect; and evidence 
of defendant’s guilt, including his confession to 
the murder, was overwhelming. Odom v. State, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017), appeal denied, 
—§.W.3d —, 2018 Tenn. LEXIS 252 (Tenn. Apr. 
23, 2018). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
defendant was not denied his due process right 
to a meaningful opportunity to present his 
grounds for post-conviction relief based on 
missing evidence because he confessed to his 
involvement in the crime; he was given an 
opportunity to test other evidence possessed by 
the State, including biological samples, but 
apparently declined to do so; and he did not 
offer proof that an examination of a copy of his 
original signed statement, which was available, 
would otherwise be insufficient. Odom v. State, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017), appeal denied, 
— $.W.3d —, 2018 Tenn. LEXIS 252 (Tenn. Apr. 
23, 2018). 

Inmate was not entitled to post-conviction 
relief for a trial judge’s failure to sua sponte 
recuse due to a relationship with a prosecutor’s 
employee because (1) no clear and convincing 
evidence showed an improper relationship, and 
(2) counsel’s failure to move to recuse based on 
counsel’s belief the judge was not influenced 
was not ineffective. Kiser v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1047 (Tenn. 
Crim. App. Dec. 21, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 223 (Tenn. Apr. 
19, 2018). 

Inmate was not entitled to post-conviction 
relief based on alleged newly discovered excul- 
patory evidence because such actual innocence 
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claims not based on scientific evidence were not 
cognizable. Kiser v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1047 (Tenn. Crim. 
App. Dec. 21, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 223 (Tenn. Apr. 19, 2018). 

Inmate was not entitled to post-conviction 
relief based on a trial witness’s alleged perjury 
because (1) it was not alleged that the State 
knowingly presented false testimony, and, (2) 
had such a claim been made, nothing showed 
false testimony was knowingly presented. 
Kiser v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1047 (Tenn. Crim. App. Dec. 21, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 223 (Tenn. Apr. 19, 2018). 

It was no error to deny an inmate post- 
conviction relief based on trial counsel’s alleged 
ineffective assistance because (1) the court per- 
missibly accredited trial counsel’s testimony 
that counsel met with the inmate on numerous 
occasions and thoroughly investigated the case, 
(2) counsel pursued a reasonable trial strategy, 
and, (3) given the overwhelming evidence 
against the inmate, the inmate could not estab- 
lish that, but for counsel’s alleged errors, the 
outcome of the inmate’s trial would have been 
different. Taliaferro v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1049 (Tenn. Crim. 
App. Dec. 21, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 250 (Tenn. Apr. 23, 2018). 

Petitioner, in his own best interests, pleaded 
guilty to a charge for which there was little 
factual foundation in order to avoid the signifi- 
cant exposure he faced on the cocaine and 
methamphetamine possession charges, making 
the denial of his petition for postconviction 
relief proper. Ellison v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 191 (Tenn. Crim. 
App. Mar. 15, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 419 (Tenn. July 19, 
2018). 

Defendant was not entitled to post-conviction 
relief, following defendant’s conviction for rape, 
because defendant’s constitutional rights were 
not violated by prosecutorial misconduct dur- 
ing the jury voir dire and closing arguments, 
the trial court did not commit reversible errors 
in its supplemental instruction to the jury and 
its instruction as to the required mental ele- 
ment, and defendant failed to show ineffective 
assistance from defendant’s trial and appellate 
counsel in regards to their handling of the case. 
Guinn v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 257 (Tenn. Crim. App. Apr. 5, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 499 (Tenn. Aug. 8, 2018). 

Denial of post-conviction relief was not erro- 
neous, as the inmate failed to offer any proof of 
what his girlfriend would have testified to had 
she been called at trial and thus, the failure to 
call her as a witness could not support a finding 
of ineffective assistance of counsel; Williams v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 327 (Tenn. Crim. App. Apr. 26, 2018). 
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Dismissal of defendant’s petition for post- 
conviction relief was appropriate because the 
petition was filed outside the statute of limita- 
tions. Furthermore, tolling of the statute of 
limitations was not required in that defendant 
failed to establish that defendant was unable to 
understand defendant’s legal rights and liabili- 
ties due to a mental illness or defect as defen- 
dant was not a credible witness and defendant’s 
medical records indicated that defendant was 
feigning mental illness and unwilling to be 
honest about defendant’s mental health. Jones 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 477 (Tenn. Crim. App. June 27, 2018). 

Defendant failed to establish by clear and 
convincing evidence that defendant’s guilty 
plea to second degree murder was not know- 
ingly and voluntarily entered because the trial 
court, although the court did not follow all of 
the requirements, adequately determined that 
defendant’s plea was knowingly and volun- 
tarily entered and defendant failed to establish 
that defendant’s counsel provided ineffective 
assistance of counsel in representing defendant: 
as to the plea. Womac v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 487 (Tenn. Crim. 
App. July 2, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 694 (Tenn. Nov. 15, 2018). 

Defendant was not entitled to postconviction 
relief following convictions for drug related 
offenses because the State of Tennessee did not 
fail to disclose facts that would have been 
classified as Brady material, any issues related 
to the validity of a search warrant had already 
been litigated at trial and on appeal and were 
thus not properly presented, and the post- 
conviction court did not abuse its discretion 
when it quashed a subpoena of a witness whose 
testimony would have been irrelevant in light 
of the issues properly before the court. Davis v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 607 (Tenn. Crim. App. Aug. 13, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
779 (Tenn. Dec. 5, 2018). 

Inmate was not entitled to post-conviction 
relief because counsel was not ineffective for 
failing to interrupt the trial judge at the motion 
for a new trial hearing given his realization it 
would not have changed the ruling of the trial 
court, nor was counsel ineffective for failing to 
move for a mistrial or request testimony be 
stricken based on the State’s failure to provide 
the inmate with a witness’s written statement 
given the lack of evidence regarding the exis- 
tence of such a statement. Bobo v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 784 
(Tenn. Crim. App. Oct. 19, 2018). 

Inmate was not entitled to post-conviction 
relief for the State’s failure to preserve evi- 
dence because the inmate waived such a free- 
standing claim by not raising the claim on 
direct appeal. Carroll v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 819 (Tenn. Crim. 
App. Nov. 5, 2018). 


POST-CONVICTION PROCEDURE 


40-30-110 


Denial of post-conviction relief was proper, as 
trial counsel was not ineffective for failing to 
challenge the sufficiency of the evidence after 
the State adduced sufficient proof to sustain the 
attempted aggravated robbery conviction and 
trial counsel did not deprive the inmate of his 
constitutional right to testify when counsel 
advised the inmate he would not allow him to 
testify because his answers would be lies, as 
counsel correctly advised the inmate that if he 
intended to offer false testimony, counsel ethi- 
cally would be unable to question him. Pierce v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 821 (Tenn. Crim. App. Nov. 5, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
137 (Tenn. Feb. 21, 2019). 

Post-conviction court did not err in finding 
that the inmate failed to prove that trial coun- 
sel was deficient in any way, as the record 
indicated that, after defendant’s motion to sup- 
press was denied, the inmate and trial counsel 
discussed the inmate’s options and ultimately 
chose to plead guilt the same day and the 
record contained sufficient evidence that the 
inmate understood the options he faced and the 
sentence associated with his guilty plea. Wash- 
ington v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 908 (Tenn. Crim. App. Dec. 14, 
2018). 

Inmate was not entitled to post-conviction 
relief based on the alleged ineffective assis- 
tance of trial counsel, as the inmate failed to 
show counsel’s failure to raise a speedy trial 
violation prevented the inmate from being able 
to locate witnesses or prejudiced his defense, 
the inmate failed to show that the State caused 
the delay to gain a tactical advantage or that he 
was prejudiced by the delay, and the inmate 
failed to show that trial counsel was ineffective 
for failing to communicate. Grimes v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 15 
(Tenn. Crim. App. Jan. 7, 2019), appeal denied, 
— $.W.3d —, 2019 Tenn. LEXIS 236 (Tenn. 
May 20, 2019). 

Defendant failed to prove by clear and con- 
vincing evidence that prosecution witnesses 
spoke in a hallway outside the courtroom, 
against the sequestration rules/order of the 
court because, although at the post-conviction 
hearing defendant brought a witness to testify 
about the things that the witness overheard the 
prosecution witnesses discussing in violation of 
the rule of sequestration, the witness was un- 
able to offer any testimony that the prosecution 
witnesses had any inappropriate discussions. 
Gilbert v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 81 (Tenn. Crim. App. Feb. 7, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
275 (Tenn. June 19, 2019). 

Post-conviction court did not err in denying 
the inmate’s request for relief because he failed 
to show prejudice due to trial counsel’s failure 
to obtain a video recording of the victims’ first 
interview with a forensic interviewer, failure to 
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provide the inmate with discovery, and failure 
to have the inmate testify, where the inmate 
failed to present the video at the hearing to 
show how it prejudiced him, counsel testified he 
and the inmate reviewed discovery, and the 
inmate failed to offer testimony that would 
have rebutted proof of guilt. Looney v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 96 
(Tenn. Crim. App. Feb. 15, 2019). 

Defendant was not entitled to post-conviction 
relief because defendant did not provide one 
example of trial counsel’s deficient perfor- 
mance. Furthermore, there was nothing in the 
record that preponderated against the post- 
conviction court’s findings that trial counsel’s 
performance was not deficient, that defendant 
was not prejudiced by any alleged deficiencies, 
and that defendant’s plea was knowingly and 
voluntarily entered. Sanders v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 114 (Tenn. 
Crim. App. Feb. 21, 2019). 

Petitioner made no argument as to how he 
would have responded to the proof for each 
count so as to have changed the jury’s verdict, 
and thus he failed to demonstrate that trial 
counsel was deficient for failing to request an 
election of offenses at the close of the State’s 
proof or that he was prejudiced by any defi- 
ciency. Sanchez v. State, — S.W.38d —, 2019 
Tenn. Crim. App. LEXIS 200 (Tenn. Crim. App. 
Mar. 27, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 334 (Tenn. July 17, 2019). 

In petitioner’s rape of a child case, trial court 
stated that it had reviewed and rejected all 13 
mitigating factors, and petitioner did not ex- 
plain what other mitigating evidence trial 
counsel could have presented at sentencing 
that would have resulted in the trial court’s 
ordering him to serve his five 25-year sentences 
concurrently; thus, he failed to demonstrate 
that trial counsel was deficient or that he was 
prejudiced by any deficiency. Sanchez v. State, 
—§.W.3d —, 2019 Tenn. Crim. App. LEXIS 200 
(Tenn. Crim. App. Mar. 27, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 334 
(Tenn. July 17, 2019). 

Counsel testified that he talked with the 
State and received discovery materials before 
trial, and thus he knew what the State’s evi- 
dence was going to be and what the victim was 
going to say at trial; petitioner offered no ex- 
planation as to how trial counsel’s failure to file 
a motion for a bill of particulars impaired his 
defense, and thus he failed to demonstrate that 
he was entitled to post-conviction relief. San- 
chez v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 200 (Tenn. Crim. App. Mar. 27, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 334 (Tenn. July 17, 2019). 

Court found no obvious differences between 
the signatures on the waiver and the statement 
and the signature on the booking sheet, plus 
petitioner did not have a handwriting expert 
testify at the hearing; the court could not specu- 
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late on what benefit the witness might have 
offered to petitioner’s case, and thus he failed to 
demonstrate deficient performance or preju- 
dice. Sanchez v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 200 (Tenn. Crim. App. Mar. 
27, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 334 (Tenn. July 17, 2019). 

In a case in which defendant was convicted of 
aggravated robbery, defendant’s protected right 
to autonomy was not violated by counsel’s par- 
tial admission of guilt to simple robbery be- 
cause nothing in the record showed that defen- 
dant made a clear assertion of his innocence or 
made an objection to that particular defense 
strategy; trial counsel did not concede defen- 
dant’s guilt to the primary offense at any time; 
and, based on the post-conviction court’s fac- 
tual determinations, it appeared that the deci- 
sion to partially admit involvement was an 
agreed-upon trial strategy likely made due to 
the identification of defendant and his own 
statement to the police. Broadnax v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 210 
(Tenn. Crim. App. Mar. 29, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 350 
(Tenn. July 19, 2019). 

Petitioner was properly denied post-convic- 
tion relief; while counsel was deficient for not 
learning until months later that the plea agree- 
ment included a special condition that peti- 
tioner could not seek to suspend the remainder 
of his sentence, he was present when the State 
said five times that he could not petition for 
suspension and the trial court warned him that 
the odds were against him for probation, yet he 
chose to proceed, and he failed to demonstrate 
that counsel’s deficiency resulted in his guilty 
pleas being involuntary. Johnson v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 232 
(Tenn. Crim. App. Apr. 10, 2019). 

Circuit court properly denied defendant’s pe- 
tition for post-conviction relief because he did 
not establish that he received ineffective assis- 
tance of counsel and/or that his guilty plea was 
unknowing and involuntary where, inter alia, 
he was fully advised about the consequences of 
the guilty plea, trial counsel gave advice and 
services within the bounds of generally ac- 
cepted professional standards, defendant did 
not offer any testimony to show how his ability 
to enter into the plea agreement was affected 
by failing to take his medication or any testi- 
mony, other than his own, that he was either 
prescribed and/or was not taking medication at 
the time of the plea. Williams v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 389 
(Tenn, Crim. App. July 3, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective as counsel was not intoxicated or 
impaired to the extent that he could not per- 
form his duties as counsel while meeting with 
defendant or otherwise in preparing for his 
defense. Wilson v. State, — S.W3d —, 2019 
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Tenn. Crim. App. LEXIS 572 (Tenn. Crim. App. 
Sept. 17, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 118 (Tenn. Feb. 20, 2020). 

Petitioner was not entitled to post conviction 
relief, as he failed to show that counsel falsely 
threatened that he could be sentenced to death 
if he proceeded to trial and that this threat 
induced him to plead guilty; ineffective assis- 
tance was not shown. Simmons v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 735 
(Tenn. Crim. App. Nov. 14, 2019). 

Trial court did not err in denying post-convic- 
tion relief because the inmate waived his claim 
that counsel was ineffective for failing to prop- 
erly investigate his case by failing to present 
any proof supporting that claim at his eviden- 
tiary hearing, the inmate failed to show that 
counsel was ineffective for not filing a motion to 
suppress because he failed to present any evi- 
dence that a suppression motion would have 
been granted, and, the inmate failed to estab- 
lish that he was prejudiced by trial counsel’s 
failure to present the witness at trial since he 
did not present the witness at the hearing. 
Wilkerson v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 51 (Tenn. Crim. App. Jan. 
30, 2020). 

Counsel was not ineffective for failing to 
request withdrawal from petitioner’s case; a 
conflict of interest was not created by petition- 
er’s complaint against counsel and withdrawal 
was not necessary, plus petitioner had not pre- 
sented more than a vague allegation of a con- 
flict, and thus he was not entitled to post- 
conviction relief. Talley v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 71 (Tenn. Crim. 
App. Feb. 6, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 338 (Tenn. June 3, 2020). 

In an action challenging the denial of post- 
conviction relief, the inmate failed to show by 
clear and convincing evidence that trial counsel 
was deficient for failing to call three witnesses, 
as the inmate presented only one witness at the 
post-conviction hearing, who did not indicate 
what her testimony would have been at trial, 
and without the testimony of the other two 
witnesses, the appellate court could not specu- 
late as to what those witnesses might have said 
or whether they might have been credible. 
Tumlin v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 193 (Tenn. Crim. App. Mar. 23, 
2020). 

Denial of postconviction relief was proper 
because, although the trial court should have 
defined “sexual contact” as part of the instruc- 
tion for aggravated sexual battery, not at- 
tempted rape of a child, counsel was not defi- 
cient for not noticing and objecting to the 
misplaced definition because the trial court 
defined “sexual contact” and thus, the inmate 
failed to show prejudice. Black v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 215 
(Tenn. Crim. App. Apr. 1, 2020), appeal denied, 
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— $.W.3d —, 2020 Tenn. LEXIS 369 (Tenn. 
June 4, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because, concerning defen- 
dant’s claims of newly discovered evidence, the 
post-conviction court did not err in holding that 
allegations of newly discovered or recanted 
testimony were matters related to the suffi- 
ciency of the evidence and not appropriate for 
post-conviction relief. Alajemba v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 233 
(Tenn. Crim. App. Apr. 13, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because the post-convic- 
tion court did not err in finding that defendant 
failed to present any evidence at the post- 
conviction hearing to demonstrate how an in- 
sanity defense could be made or supported as 
the post-conviction court found that defendant 
had been found competent to stand trial; and 
the post-conviction court accredited trial coun- 
sel’s testimony that the appointed doctor’s tes- 
timony would not be favorable to defendant. 
Alajemba v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 233 (Tenn. Crim. App. Apr. 
13, 2020). 

Inmate’s claim for postconviction relief based 
on trial counsel’s failure to object to the in- 
mate’s wearing of a stun vest during trial was 
properly denied because, even if trial counsel 
were deficient for failing to object, the inmate 
failed to show that he was prejudiced by the 
deficiency, as there was no proof the jury ever 
saw the stun vest, counsel testified that the 
inmate never complained about the vest, and 
the inmate’s claim the stun vest affected his 
ability to communicate with trial counsel was 
not credible. Massey v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 252 (Tenn. Crim. 
App. Dec. 16, 2019). 

Trial court did not err in denying the in- 
mate’s petition for post-conviction relief, seek- 
ing relief from rape and incest convictions, 
because trial counsel testified that he could not 
remember why he did not object to the victims’ 
testimony but acknowledged that his decision 
may have been strategic, and trial counsel was 
not deficient for failing to file a Tenn. R. Evid. 
412 motion and the inmate failed to demon- 
strate he was prejudiced by trial counsel’s fail- 
ure to file the motion because trial counsel even 
acknowledged that it would not be unusual for 
a fifteen-year-old to have knowledge about 
sexual matters. Colwell v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 470 (Tenn. Crim. 
App. July 10, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 574 (Tenn. Oct. 7, 2020). 

Denial of post-conviction relief was appropri- 
ate because defendant failed to show that trial 
counsel was deficient or that defendant was 
prejudiced by any deficiency as the post-convic- 
tion court accredited the testimony of defen- 
dant’s counsel and the favorable sentence de- 
fendant received. Defendant also failed to show 
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that defendant did not plead guilty knowingly 
or understandingly as the trial court confirmed 
that defendant went over the plea petition with 
counsel, understood the petition, and signed 
the petition freely and voluntarily. Alexander v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 579 (Tenn. Crim. App. Aug. 25, 2020). 

Defendant was not entitled to relief because 
defendant’s plea was knowing and voluntary as 
a thorough plea colloquy was conducted in 
defendant’s case; defendant affirmed under 
oath that defendant understood the rights de- 
fendant was waiving and the consequences of 
the plea and that defendant was satisfied with 
counsel’s representation; and defendant testi- 
fied that defendant understood the plea agree- 
ment and was happy with it. Counsel also 
obtained and discussed the State of Tennessee’s 
evidence with defendant and obtained a favor- 
able sentence. Harris v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 668 (Tenn. Crim. 
App. Oct. 13, 2020). 

Post-conviction court did not err in finding 
that the inmate knowingly and voluntarily en- 
tered his guilty pleas after finding that trial 
counsel warned the inmate that in order to 
appeal the denial of his first motion to sup- 
press, he would have to proceed to trial and the 
inmate acknowledged that he was waiving the 
right to have his second motion to suppress 
heard and asserted that he was freely and 
voluntarily pleading guilty. Watson v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 814 
(Tenn. Crim. App. Dec. 30, 2020). 

Denial of postconviction relief was proper, as 
the inmate failed to show that co-counsel was 
ineffective on appeal by waiving the issue of the 
trial court’s allowing hearsay testimony from 
an investigator regarding how the inmate be- 
came aware of the sexual abuse allegations 
because trial counsel could not have submitted 
any convincing authority to counter its ruling 
at trial that the testimony was not offered for 
the truth of the matter asserted and there was 
no prejudice to the inmate. Pillars v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 6 
(Tenn. Crim. App. Jan. 7, 2021). 

Petition for post-conviction relief was prop- 
erly denied because the trial court did not 
abuse its discretion in ordering the use of 
minimal physical restraints at trial; the trial 
court considered that petitioner had an exten- 
sive criminal history and a pending escape 
charge, it stressed the importance of concealing 
the shackles from the jury and had petitioner 
brought into the courtroom before the jury 
arrived, and petitioner was allowed to dress in 
civilian clothes for trial. Way v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 53 (Tenn. 
Crim. App. Feb. 11, 2021). 

Court of criminal appeals concluded that the 
evidence supported the post-conviction court’s 
findings, and that petitioner was not entitled to 
relief. The post-conviction court expressly ac- 
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credited counsel’s testimony that petitioner did 
not ask for more time to evaluate the plea 
agreement, which was one that he himself 
proposed to the State. Baker v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 97 (Tenn. 
Crim. App. Mar. 17, 2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defendant received ineffective assistance of 
counsel at trial and on appeal, that the State of 
Tennessee committed prosecutorial misconduct 
during closing argument, and that the State 
withheld exculpatory evidence. Furthermore, 
even if defendant had not waived the claim that 
defendant was actually innocent, defendant 
failed to present any newly discovered evidence 
to support the claim. French v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 103 (Tenn. 
Crim. App. Mar. 23, 2021). 


11. Post-conviction Review. 

Defendant’s petition for post-conviction relief 
was properly denied because counsel made a 
reasonable, strategic choice to avoid testing 
evidence that he rationally expected would pro- 
duce results that were inculpatory to defen- 
dant, even though the testing of the victim’s 
fingernail scrapings ultimately proved favor- 
able to defendant; and defendant did not estab- 
lish a violation of the principles of fundamental 
fairness under the Due Process Clause as, 
while genetic material from a male other than 
defendant found under the victim’s fingernails 
had exculpatory value, it was not exonerating, 
and the evidence was not so exculpatory that it 
undermined the confidence in the verdict or 
raised a reasonable probability of a different 
result at trial. Waterford v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 772 (Tenn. Crim. 
App. Oct. 16, 2018). 


15. Effective Assistance of Counsel. 

Defendant failed to prove by clear and con- 
vincing evidence that appellate counsel was 
ineffective by failing to challenge the trial 
court’s imposition of consecutive sentencing, or 
that defendant was prejudiced by any defi- 
ciency, because counsel made a reasonable tac- 
tical decision as counsel thought that the trial 
court acted within its discretion by imposing 
consecutive sentencing when defendant com- 
mitted violent felony offenses within hours of 
each other. Counsel focused on other issues 
which, based on counsel’s experience, had more 
merit. Churchman v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 414 (Tenn. Crim. App. 
July 12, 2019). 

Petitioner failed to establish deficient perfor- 
mance or prejudice on the part of trial counsel, 
and petitioner was not entitled to post-convic- 
tion relief. Although trial counsel was aware of 
the victim’s different descriptions of a gun used 
in a robbery prior to trial, trial counsel empha- 
sized that the victim never said that there was 
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not a gun involved in the robbery and that the 
color of the gun was not relevant. Ridley v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 20 (Tenn. Crim. App. Jan. 16, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
360 (Tenn. June 3, 2020). 

Post-conviction court properly denied defen- 
dant’s petition for relief because he failed to 
show that his trial counsel was ineffective 
where counsel visited with defendant between 
17 and 19 times in the jail, and wrote at least 
six letters to him discussing the contents of 
discovery and answering defendant’s questions, 
counsel also provided defendant with adequate 
information regarding trial strategy and the 
potential consequences of going to trial, pro- 
vided defendant with discovery on two occa- 
sions, which they reviewed on multiple occa- 
sions, and reviewed all of the evidence in 
defendant’s case so that defendant could make 
an “informed decision” to accept the plea offer 
from the State. Balfour v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 513 (Tenn. Crim. 
App. July 27, 2020). 

Petitioner was unable to prove trial counsel 
was ineffective and was not entitled to relief 
because petitioner failed to offer any evidence 
that preponderated against the post-conviction 
court’s finding that trial counsel performed 
within the range of competence expected of 
attorneys in the community and under the 
constitution of the United States and the State 
of Tennessee; the post-conviction court found 
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that trial counsel’s decision to pursue a plea 
deal was reasonable because petitioner would, 
in fact, have faced a substantially higher sen- 
tence if convicted as a Range II offender. Wood- 
ruff v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 48 (Tenn. Crim. App. Feb. 10, 
2021). 

Petition for post-conviction relief was prop- 
erly denied because counsel did not render 
deficient performance for failing to object to the 
use of physical restraints, but, regardless, peti- 
tioner had not proven that any deficiency 
caused him prejudice; counsel argued for ex- 
tremely minimal restraints and took efforts to 
conceal the restraints from the jury, and coun- 
sel discussed the issue with petitioner and 
recalled that he never voiced a disagreement to 
her about the use of ankle restraints. Way v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 53 (Tenn. Crim. App. Feb. 11, 2021). 

Petition for post-conviction relief was prop- 
erly denied because counsel did not render 
deficient performance for failing to call excul- 
patory witnesses; counsel made strategic deci- 
sions with regard to the potential witnesses to 
which petitioner made her aware and called as 
a witness at trial the only person who claimed 
to know where petitioner was during the time 
of the burglary, and the other witnesses identi- 
fied by petitioner could not have corroborated 
his alibi. Way v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 53 (Tenn. Crim. App. Feb. 11, 
2021). 


40-30-111. Final disposition of petitions — Compliance reports. 


(a) If the court finds that there was such a denial or infringement of the 
rights of the prisoner as to render the judgment void or voidable, including a 
finding that trial counsel was ineffective on direct appeal, the court shall 
vacate and set aside the judgment or order a delayed appeal as provided in this 
part and shall enter an appropriate order and any supplementary orders that 
may be necessary and proper. Costs shall be taxed as in criminal cases. 

(b) Upon the final disposition of every petition, the court shall enter a final 
order, and except where proceedings for delayed appeal are allowed, shall set 
forth in the order or a written memorandum of the case all grounds presented, 
and shall state the findings of fact and conclusions of law with regard to each 
ground. 

(c) Where the petitioner has court-appointed counsel, the court may require 
petitioner’s counsel to file a verified statement of dates and times counsel has 
consulted with petitioner, and this statement shall become a part of the record. 

(d) The court shall rule within sixty (60) days of conclusion of the proof. The 
deadline shall not be extended by agreement, and the deadline may be 
extended only by order of the court based upon a finding that unforeseeable 
circumstances render a continuance a manifest necessity. An extension shall 
not exceed thirty (30) days. Final disposition of a capital case must be made 
within one (1) year of the filing of the petition. Copies of all orders extending 
deadlines in capital cases shall be sent to the administrative office of the 
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courts. The administrative office of the courts shall report annually to the 
general assembly on the compliance by the courts within the time limits 
established for capital cases and the reason for noncompliance, if any. 
(e)(1) By December 1, 2009, and every December 1 thereafter, the adminis- 
trative office of the courts shall complete the compliance report required by 
subsection (d) and submit the report to the chief clerks of the house of 
representatives and the senate and the chairs of the criminal justice 
committee of the house of representatives and the judiciary committee of the 
senate. 

(2) The administrative office of the courts, in consultation with the district 
attorneys general conference, the office of the post-conviction defender and 
the district public defenders conference, shall review the annual compliance 
report to determine if the time period for the final disposition of post- 
conviction petitions in capital cases set out in subsection (d) is a realistic 
time period for providing a thorough and meaningful review of the claims 
and making a final disposition of them. If it is determined that the statutory 
period for final disposition of the petitions is not realistic, the administrative 
office of the courts shall determine a realistic and attainable time period and 
submit it to the legislature as provided in subdivision (e)(1). 

(3) The review and determination of a realistic time period for the 
conclusion of post-convictions petitions required by subdivision (e)(2) shall 
be made by December 1, 2009, and every December 1 thereafter. 


The 2021 amendment substituted “criminal 
justice committee of the house of representa- 
tives” for “judiciary committee of the house of 
representatives” in (e)(1). 


History. 

Acts 1995, ch. 207, § 1; T.C.A. § 40-30-211; 
ote 2009), ch. 594, $°14 2018); che-236,09 38: 
2019, ch. 345, § 57; 2021, ch. 64, § 49. 


Amendments. 

The 2019 amendment substituted “judiciary” 
for “criminal justice” preceding “committee of 
the house” in (e)(1). 


Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 
Acts 2021, ch. 64, § 1382. March 29, 2021. 


NOTES TO DECISIONS 


ANALYSIS deficient and prejudicial were not followed be- 


fore the new certified questions were reserved, 


ty Effective Assistance of Counsel. and he could not establish prejudice, his appeal 
ff Sufficient Order. was dismissed. State v. Forest, — S.W.3d —, 
3. Findings of Fact. 2018 Tenn. Crim. App. LEXIS 660 (Tenn. Crim. 
4, Failure to Make Findings. App. Aug. 27, 2018). 
Li Delayed Appeal. 

2. Sufficient Order. 
1. Effective Assistance of Counsel. On remand from the appellate court, the 


In a case in which defendant obtained an 
agreed order stating that counsel had provided 
ineffective assistance in drafting the certified 
questions, his judgments of conviction were 
vacated, and he was allowed to withdraw his 
guilty plea, and his guilty plea to the same 
offenses was accepted, with defendant reserv- 
ing two new certified questions of law, because 
the post-conviction procedures and law requir- 
ing the setting of an evidentiary hearing, de- 
fendant to prove the allegations of fact by clear 
and convincing evidence, and him to establish 
that defense counsel’s performance was both 


post-conviction court entered an order that set 
out its findings of fact and conclusions of law 
regarding petitioner’s ground for relief. There- 
fore, the record was sufficient for the appellate 
court to conduct a review. Lewis v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 417 
(Tenn. Crim. App. July 12, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 546 
(Tenn. Dec. 10, 2019). 


3. Findings of Fact. 
In an action for post-conviction relief, the 
record was devoid of any findings of fact and 
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conclusions of law with regards to petitioner’s 
issues, including those touching on the Board of 
Professional Responsibility’s inquiry into the 
prosecutor and lead counsel’s role in the in- 
quiry into petitioner’s insanity; the lack of an 
objection to testimony that petitioner was not 
committable; and the trial court’s alleged con- 
flict of interest and whether petitioner was 
adequately advised of those circumstances. 
Johnson v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 602 (Tenn. Crim. App. Sept. 
8, 2020). 

Because the post-conviction court failed to 
make any findings of fact and conclusions of 
law with respect to the issues raised in defen- 
dant’s petition for post-conviction relief, the 
appellate court remanded the case to the post- 
conviction court for the entry of an order setting 
forth the required findings of fact and conclu- 
sions of law as to each of defendant’s allega- 
tions. Cooper v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 678 (Tenn. Crim. App. Oct. 
16, 2020). 


4, Failure to Make Findings. 

Court of criminal appeals was unable to prop- 
erly address the merits of petitioner’s claims 
that his guilty pleas were unknowingly and 
involuntarily entered because the record was 
devoid of several findings of fact and conclu- 
sions of law critical to review, which were 
required under the Post-Conviction Procedure 
Act. Nabi v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 270 (Tenn. Crim. App. Apr. 9, 
2018). 

Remand was necessary for additional find- 
ings of fact and conclusions of law because the 
post-conviction court failed to make findings as 
to whether trial counsel provided deficient per- 
formance by failing to challenge the sufficiency 
of the evidence to establish defendant’s identity 
as the perpetrator of one aggravated robbery 
and the ownership or possession of the property 
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taken in another aggravated robbery. The court 
merely said that the issues were subsumed by 
sufficiency of the evidence argument in a pre- 
vious appeal. Boatwright v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 397 (Tenn. Crim. 
App. May 22, 2018). 

Although the post-conviction court did not 
make explicit findings regarding certain 
claims, the post-conviction court’s findings and 
denial of petitioner’s claim were sufficient to 
allow for review of this claim. Brent v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 295 
(Tenn. Crim. App. Apr. 24, 2020), appeal denied, 
—§.W.3d —, 2020 Tenn. LEXIS 333 (Tenn. July 
23, 2020). 


7. Delayed Appeal. 

Post-conviction court never conducted an evi- 
dentiary hearing on the issues raised in the 
post-conviction petition, and instead, the court 
entered an order granting a delayed appeal but 
did not include a statement that the court was 
staying the proceedings on petitioner’s remain- 
ing claim; the post-conviction court should have 
followed the procedure outlined in T.C.A. § 40- 
30-113(a)(3), which authorized petitioner to file 
a proper motion for new trial within 30 days, 
and remand for a full hearing was ordered. 
Rogers v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 858 (Tenn. Crim. App. Nov. 20, 
2018). 

Because there was no post-conviction peti- 
tion on which to proceed, and the trial court did 
not require defendant to comply with the Post- 
Conviction Procedure Act and to satisfy his 
burden of proving the allegations of fact by 
clear and convincing evidence or to establish 
that he received ineffective assistance of coun- 
sel, the trial court lacked jurisdiction over the 
case when it issued its order purporting to 
grant a delayed appeal. State v. Caudle, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 717 
(Tenn. Crim. App. Nov. 12, 2019). 


Decisions UNpDER Prior Law 


ANALYSIS 


Final Order. 
—Noncompliance with Requisites. 


aye 


3. Final Order. 


4. —Noncompliance with Requisites. 
Although the trial court in denying defen- 
dant post-conviction relief erred by failing to 


enter a final order or written memorandum 
conforming to the statutory requirements, the 
error was harmless in light of the court’s oral 
pronouncements. Furthermore, the record in- 
cluded a minute entry, stating that the post- 
conviction court denied the post-conviction pe- 
tition. Smith v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 779 (Tenn. Crim. App. Dec. 
4, 2020). 
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40-30-113. Petitioner unconstitutionally denied appeal — Procedure. 


NOTES TO DECISIONS 


ANALYSIS 


hi Delayed Appeal. 
3. Application. 
4 Plain Error Review. 


1. Delayed Appeal. 

Post-conviction court never conducted an evi- 
dentiary hearing on the issues raised in the 
post-conviction petition, and instead, the court 
entered an order granting a delayed appeal but 
did not include a statement that the court was 
staying the proceedings on petitioner’s remain- 
ing claim; the post-conviction court should have 
followed the procedure outlined in T.C.A. § 40- 
30-113(a)(3), which authorized petitioner to file 
a proper motion for new trial within 30 days, 
and remand for a full hearing was ordered. 
Rogers v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 858 (Tenn. Crim. App. Nov. 20, 
2018). 

Post-conviction court erred by failing to fol- 
low the proper procedure outlined in T.C.A. 
§ 40-30-113(a)(3), allowing the inmate to file a 
proper motion for a new trial within 30 days, 
and Tenn. R. Sup. Ct. 28, § 9(D)(1)(b)G), direct- 
ing the postconviction court to stay the original 
petition until the delayed appeal was com- 
pleted, prior to granting the inmate a delayed 
appeal. Moore v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 95 (Tenn. Crim. App. Feb. 
15, 2019). 

Because appellate counsel for defendant 
failed to file a timely application for permission 
to appeal to the Supreme Court of Tennessee, so 
that defendant was denied the opportunity for 
substantive review by the Supreme Court, de- 
fendant was entitled to a delayed appeal for the 
purpose of seeking Supreme Court review of 
defendant’s conviction proceedings. As a result 
defendant’s ineffective assistance of counsel 
allegations were held in abeyance pending the 


resolution of the delayed appeal. Ruby-Ruiz v. 
State, — S.W3d —, 2019 Tenn. Crim. App. 
LEXIS 616 (Tenn. Crim. App. Oct. 2, 2019). 

Because there was no post-conviction peti- 
tion on which to proceed, and the trial court did 
not require defendant to comply with the Post- 
Conviction Procedure Act and to satisfy his 
burden of proving the allegations of fact by 
clear and convincing evidence or to establish 
that he received ineffective assistance of coun- 
sel, the trial court lacked jurisdiction over the 
case when it issued its order purporting to 
grant a delayed appeal. State v. Caudle, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 717 
(Tenn. Crim. App. Nov. 12, 2019). 


3. Application. 

Court of criminal appeals lacked jurisdiction 
to consider petitioner’s appeal because he failed 
to comply with the statutory requirements gov- 
erning an appeal from the post-conviction 
court’s denial of a motion to reopen; the notice 
of appeal failed to satisfy the requirements for 
an application for permission to appeal because 
it did not state the issues for review, failed to 
explain why the court of criminal appeals had 
to grant review, and was not accompanied by 
the required documents. Simmons v. Lee, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 747 
(Tenn. Crim. App. Oct. 2, 2018). 


4. Plain Error Review. 

Counsel failed to file a timely motion for new 
trial, and thus defendant’s amended motion for 
new trial was a nullity; although the trial court 
granted defendant post-conviction relief to file 
a delayed appeal, he did not file a motion for 
new trial within the 30-day time limit, and the 
trial court never disposed of such a motion, and 
thus his evidentiary issues were reviewed 
solely for plain error. State v. Adams, — 8.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 845 (Tenn. 
Crim. App. Nov. 15, 2018). 


40-30-114. Reimbursement of expenses of district attorney general — 
Duty of attorney general and reporter. 


NOTES TO DECISIONS 


ANALYSIS 


4. More Than One Victim. 
24. Sentence Upheld. 


4. More Than One Victim. 

Because defendant was convicted of two 
counts of assault where the officers were sepa- 
rately named as victims, the trial court improp- 
erly applied the enhancement factor under 


T.C.A. § 40-30-114(3). State v. Stringer, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 730 
(Tenn. Crim. App. Sept. 27, 2018). 


24. Sentence Upheld. 

Trial court properly sentenced defendant to 
three years for felony evading arrest and 11 
months and 29 days for his two aggravated 
assault convictions, to run consecutively; defen- 
dant had an extensive criminal history, the 
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trial court considered all appropriate prin- 
ciples, and the record supported the enhance- 
ment factors under T.C.A. § 40-35-114(1), (8), 
(10), (13)(B), as he had no hesitation to commit 
a crime when the risk to human life was high, 
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he failed to comply with conditions of sentence, 
and he was on parole when he committed the 
offense. State v. Stringer, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 730 (Tenn. Crim. App. 
Sept. 27, 2018). 


40-30-115. Determination of indigency — Appointment of counsel and 


court reporters. 


Cross-References. 
Determination of indigency, appointment of 
counsel, § 8-14-105. 


40-30-117. Motions to reopen. 


NOTES TO DECISIONS 


ANALYSIS 
4, Scientific Evidence. 
6. Procedure. 
10. Appeal. 


13. Criteria Not Met. 


4. Scientific Evidence. 

Petitioner’s motion to re-open post-conviction 
proceedings was properly denied because he 
failed to include in his notice of appeal the 
specific issues he was seeking to raise on ap- 
peal; he did not present new scientific evidence 
establishing that he was actually innocent of 
the aggravated robbery which led to the first 
victim’s death; and the special agent’s testi- 
mony at trial and the new scientific evidence 
contained in the FBI’s letter were inconsequen- 
tial as to petitioner’s guilt, based on his admit- 
ted role in the crime. Smith v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 222 (Tenn. 
Crim. App. Apr. 6, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 468 (Tenn. Aug. 6, 
2020). 


6. Procedure. 

Post-conviction court lacked jurisdiction to 
accept the agreed order entered between the 
inmate and the district attorney general and to 
amend the inmate’s final judgment of convic- 
tion because it did not comply with the statu- 
tory requirements for granting relief under the 
Post-Conviction Procedure Act. Abdur’Rahman 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 764 (Tenn. Crim. App. Nov. 30, 2020). 


40-30-122. Interpretation. 


Law Reviews. 
Twelve Angry Hours: Improving Domestic 
Violence Holds in Tennessee Without Risk of 


10. Appeal. 

Court of criminal appeals lacked jurisdiction 
to consider petitioner’s appeal because he failed 
to comply with the statutory requirements gov- 
erning an appeal from the post-conviction 
court’s denial of a motion to reopen; the notice 


-of appeal failed to satisfy the requirements for 


an application for permission to appeal because 
it did not state the issues for review, failed to 
explain why the court of criminal appeals had 
to grant review, and was not accompanied by 
the required documents. Simmons v. Lee, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 747 
(Tenn. Crim. App. Oct. 2, 2018). 


13. Criteria Not Met. 

Because the United States Supreme Court’s 
decision in Hurst v. Florida did not announce a 
new constitutional rule requiring retrospective 
application, the post-conviction court properly 
denied petitioner’s motion to reopen post-con- 
viction proceedings; the Hurst decision, which 
held that Florida’s capital sentencing scheme 
was unconstitutional, was clearly derivative of 
previous Court rulings. Rice v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 1069 (Tenn. 
Crim. App. Nov. 14, 2017). 

Because defendant failed to introduce any 
new scientific evidence that would have sup- 
ported defendant’s claim of actual innocence, 
the denial of relief by the post-conviction court 
was appropriate. French v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 103 (Tenn. Crim. 
App. Mar. 23, 2021). 


Violating the Constitution, 10 Tenn. J. L. & 
Pol’y 215 (2015). 
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NOTES TO DECISIONS 


2. Retroactive Application. 

Because the United States Supreme Court’s 
decision in Hurst v. Florida did not announce a 
new constitutional rule requiring retrospective 
application, the post-conviction court properly 
denied petitioner’s motion to reopen post-con- 
viction proceedings; the Hurst decision, which 
held that Florida’s capital sentencing scheme 
was unconstitutional, was clearly derivative of 
previous Court rulings. Rice v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 1069 (Tenn. 
Crim. App. Nov. 14, 2017). 

Postconviction court correctly determined 
that the Riley decision did not apply retroac- 


tively because even though Riley announced a 
new rule of constitutional criminal procedure, 
it did not place primary, private individual 
conduct beyond the power of the criminal law- 
making authority to proscribe, as it addressed 
the procedural requirement that law enforce- 
ment obtain a warrant before searching the 
contents of a cell phone. It also did not require 
the observance of fairness safeguards that were 
implicit in the concept of ordered liberty. Sayles 
v. State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 193 (Tenn. Crim. App. Mar. 28, 2019), 
appeal denied, — S.W.3d —-, 2019 Tenn. LEXIS 
309 (Tenn. July 17, 2019). 


40-30-123. Report of discovery of potentially exculpatory evidence. 


Whenever a law enforcement agency discovers new evidence deemed poten- 
tially exculpatory by the chief law enforcement officer of the agency, the agency 
shall report the evidence to the district attorney currently serving in the 
jurisdiction in which the case was prosecuted, the trial court in which the 
conviction was obtained, the individual convicted in the case in which the 
evidence was secured, and that individual’s attorney, if such individual is 
represented by counsel, within thirty (30) days of the discovery of the evidence. 


Effective Dates. 
Acts 2021, ch. 355, § 4. July 1, 2021. 


PART 2 


POST-CONVICTION DEFENDER OVERSIGHT 
COMMISSION ACT OF 2011 


History. 
Acts 2021, ch. 355, § 1. 


40-30-206. Duties. 


NOTES TO DECISIONS 


1. Post-Conviction Relief Denied. 

Inmate was not entitled to post-conviction 
relief for the State’s failure to preserve evi- 
dence because the inmate waived such a free- 


standing claim by not raising the claim on 
direct appeal. Carroll v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 819 (Tenn. Crim. 
App. Nov. 5, 2018). 


PART 3 
POST-CONVICTION DNA ANALYSIS ACT OF 2001 
40-30-3011. Short title. 


NOTES TO DECISIONS 


1. In General. bid for coram nobis relief and did not consider 


Trial court did not treat a petition for writ of 
error coram nobis as a petition for DNA testing 
because the order disposed only of petitioner’s 


the petition as a request for DNA testing. 
Nunley v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 162 (Tenn. Crim. App. Mar. 3, 
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2017), affd, 552 S.W.3d 800, 2018 Tenn. LEXIS 
382 (Tenn. July 19, 2018). 
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40-30-303. Petition requesting analysis. 


NOTES TO DECISIONS 


1. Analysis not Warranted. 

Trial court did not err in denying defendant’s 
motion for post-conviction DNA analysis be- 
cause defendant did not establish a reasonable 
probability that he would not have been pros- 
ecuted or convicted had the DNA evidence 
proven exculpatory; the DNA analysis re- 
quested had already been performed, and rep- 
licating the testing could result in either con- 
firming or undermining the initial result. State 
v. Reed, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 22 (Tenn. Crim. App. Jan. 16, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
288 (Tenn. Aug. 6, 2020). 

Trial court did not err by summarily denying 
the petition for DNA testing of a condom be- 
cause the petition failed to allege a prima facie 
case entitling petitioner to relief, as it failed to 


allege that the evidence was in existence and 
susceptible to DNA testing or that there was a 
reasonable probability petitioner would not 
have been prosecuted or convicted or would 
have received a more favorable sentence or 
verdict with the requested DNA results. Noth- 
ing in the record, including the pleadings, re- 
flected whether any DNA was ever collected 
from the deceased victim or whether there was 
female DNA on the condom. State v. Downs, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 729 
(Tenn. Crim. App. Nov. 17, 2020). 

Petition for post-conviction DNA analysis 
must allege a prima facie case for relief or be 
subject to summary dismissal. State v. Downs, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 729 
(Tenn. Crim. App. Nov. 17, 2020). 


40-30-304. Court order if probable that exculpatory results would not 
have resulted in prosecution or conviction. 


NOTES TO DECISIONS 


ANALYSIS 


Analysis not Warranted. 
Petition Properly Denied. 
Required Findings. 

Due Process. 


See 


ves 


Analysis not Warranted. 
Petition for post-conviction DNA analysis 
must allege a prima facie case for relief or be 
subject to summary dismissal. State v. Downs, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 729 
(Tenn. Crim. App. Nov. 17, 2020). 


3. Petition Properly Denied. 

It was no error to summarily dismiss an 
inmate’s post-conviction DNA testing petition 
because even favorable DNA results from un- 
processed specimens would have created no 
reasonable probability that the inmate would 
not have been prosecuted or convicted or would 
have received a more favorable verdict or sen- 
tencing, when compared to inculpatory evi- 
dence, as such evidence would have a miniscule 
effect on the evidence at the time of the decision 
to prosecute the inmate, at the time of trial, or 
at the time of sentencing. Elsea v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 405 
(Tenn. Crim. App. May 24, 2018). 

Trial court did not err in denying defendant’s 
motion for post-conviction DNA analysis be- 


cause defendant did not establish a reasonable 
probability that he would not have been pros- 
ecuted or convicted had the DNA evidence 
proven exculpatory; the DNA analysis re- 
quested had already been performed, and rep- 
licating the testing could result in either con- 
firming or undermining the initial result. State 
v. Reed, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 22 (Tenn. Crim. App. Jan. 16, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
288 (Tenn. Aug. 6, 2020). 

Trial court did not err by summarily denying 
the petition for DNA testing of a condom be- 
cause the petition failed to allege a prima facie 
case entitling petitioner to relief, as it failed to 
allege that the evidence was in existence and 
susceptible to DNA testing or that there was a 
reasonable probability petitioner would not 
have been prosecuted or convicted or would 
have received a more favorable sentence or 
verdict with the requested DNA results. Noth- 
ing in the record, including the pleadings, re- 
flected whether any DNA was ever collected 
from the deceased victim or whether there was 
female DNA on the condom. State v. Downs, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 729 
(Tenn. Crim. App. Nov. 17, 2020). 


4. Required Findings. 
Reversal and remand was necessary because 
the trial court failed to address the four re- 


40-30-305 


quirements for a DNA analysis under the Post- 
Conviction DNA Analysis Act of 2001. State v. 
Downs, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 911 (Tenn. Crim. App. Dec. 18, 2018). 


5. Due Process. 

Defendant’s petition for post-conviction relief 
was properly denied because counsel made a 
reasonable, strategic choice to avoid testing 
evidence that he rationally expected would pro- 
duce results that were inculpatory to defen- 
dant, even though the testing of the victim’s 
fingernail scrapings ultimately proved favor- 
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able to defendant; and defendant did not estab- 
lish a violation of the principles of fundamental 
fairness under the Due Process Clause as, 
while genetic material from a male other than 
defendant found under the victim’s fingernails 
had exculpatory value, it was not exonerating, 
and the evidence was not so exculpatory that it 
undermined the confidence in the verdict or 
raised a reasonable probability of a different 
result at trial. Waterford v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 772 (Tenn. Crim. 
App. Oct. 16, 2018). 


40-30-305. Court order if probable that results would have resulted in 
a more favorable verdict or sentence. 


NOTES TO DECISIONS 


ANALYSIS 


2: Due Process. 
3: Analysis Not Warranted. 


2. Due Process. 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel made 
a reasonable, strategic choice to avoid testing 
evidence which he rationally expected would 
produce results that were inculpatory to defen- 
dant, even though the testing of the victim’s 
fingernail scrapings ultimately proved favor- 
able to defendant; and defendant’s did not es- 
tablish a violation of the principles of funda- 
mental fairness under due process as, while 
genetic material from a male other than defen- 
dant found under the victim’s fingernails had 
exculpatory value, it was not exonerating, and 
the evidence was not so exculpatory that it 
undermined confidence in the verdict or raised 
a reasonable probability of a different result at 
trial. Waterford v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 772 (Tenn. Crim. App. 
Oct. 16, 2018). 


3. Analysis Not Warranted. 

Petition for post-conviction DNA analysis 
must allege a prima facie case for relief or be 
subject to summary dismissal. State v. Downs, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 729 
(Tenn. Crim. App. Nov. 17, 2020). 

Trial court did not err by summarily denying 
the petition for DNA testing of a condom be- 
cause the petition failed to allege a prima facie 
case entitling petitioner to relief, as it failed to 
allege that the evidence was in existence and 
susceptible to DNA testing or that there was a 
reasonable probability petitioner would not 
have been prosecuted or convicted or would 
have received a more favorable sentence or 
verdict with the requested DNA results. Noth- 
ing in the record, including the pleadings, re- 
flected whether any DNA was ever collected 
from the deceased victim or whether there was 
female DNA on the condom. State v. Downs, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 729 
(Tenn. Crim. App. Nov. 17, 2020). 


PART 4 


POST-CONVICTION FINGERPRINT ANALYSIS ACT OF 
2021 


40-30-401. Short title. 


This part is known and may be cited as the “Post-Conviction Fingerprint 


Analysis Act of 2021.” 


History. 
Acts 2021, ch. 355, § 2. 


Effective Dates. 
Acts 2021, ch. 355, § 4. July 1, 2021. 
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40-30-402. Part definitions. 


As used in this part, unless the context otherwise requires, “fingerprint 
analysis” means the processes through which fingerprints are analyzed and 
compared for identification purposes, including, but not limited to, latent print 
comparisons and searches in fingerprint databases. 


History. Effective Dates. 
Acts 2021, ch. 355, § 2. Acts 2021, ch. 355, § 4. July 1, 2021. 


40-30-403. Petition requesting analysis. 


(a) Notwithstanding part 1 of this chapter, or any other law governing 
post-conviction relief to the contrary, any appropriate party may, at any time, 
file a petition requesting the performance of fingerprint analysis of any 
evidence that is in the possession or control of the prosecution, law enforce- 
ment, laboratory, or court, and that is related to the investigation or prosecu- 
tion that resulted in a judgment of conviction and that may contain fingerprint 
evidence. 

(b) As used in this section, “any appropriate party” means: 

(1) A court on its own motion; 
(2) A district attorney general; or 
(3) A person convicted of and sentenced for the commission or attempted 
commission of: 
(A) First degree murder; 
(B) A Class A felony; 
(C) A Class B felony; 
(D) Any lesser included offense of an offense in subdivisions (b)(3)(A)- 
(C); or 
(EK) Any other offense, at the direction of the court. 


History. Effective Dates. 
Acts 2021, ch. 355, § 2. Acts 2021, ch. 355, § 4. July 1, 2021. 


40-30-404. Court order if probable that exculpatory results would not 
have resulted in prosecution or conviction. 


After notice to the prosecution and an opportunity to respond, the court shall 
order fingerprint analysis if the court finds that: 

(1) Areasonable probability exists that the petitioner would not have been 
prosecuted or convicted if exculpatory results had been obtained through 
fingerprint analysis; 

(2) The evidence is still in existence and in such a condition that 
fingerprint analysis may be conducted; 

(3) The evidence was never previously subjected to fingerprint analysis, 
was not subjected to the analysis that is being requested which could resolve 
an issue not resolved by previous analysis, or was previously subjected to 
analysis and the person making the motion under this part requests analysis 
that uses a new method or technology that is substantially more probative 
than the prior analysis; and 
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(4) The application for analysis is made for the purpose of demonstrating 
innocence and not to unreasonably delay the execution of sentence or 
administration of justice. 


History. Effective Dates. 
Acts 2021. ch. 355, $, 2. Acts 2021, ch. 355, § 4. July 1, 2021. 


40-30-405. Court order if probable that results would have resulted in 
a more favorable verdict or sentence. 


After notice to the prosecution and an opportunity to respond, the court may 
order fingerprint analysis if the court finds that: 

(1) A reasonable probability exists that analysis of the evidence will 
produce fingerprint results that would have rendered the petitioner’s verdict 
or sentence more favorable if the results had been available at the proceed- 
ing leading to the judgment of conviction; 

(2) The evidence is still in existence and in such a condition that 
fingerprint analysis may be conducted; 

(3) The evidence was not previously subjected to fingerprint analysis, was 
not subjected to the analysis that is now requested which could resolve an 
issue not resolved by previous analysis, or was previously subjected to 
analysis and the person making the motion under this part requests analysis 
that uses a new method or technology that is substantially more probative 
than the prior analysis; and 

(4) The application for analysis is made for the purpose of demonstrating 
innocence and not to unreasonably delay the execution of sentence or 
administration of justice. 


History. Effective Dates. 
Acts 2021, ch. 355, § 2. Acts 2021, ch. 355, § 4. July 1, 2021. 


40-30-406. Payment for analysis. 


If an order is issued pursuant to § 40-30-404, then the court shall order the 
analysis and payment pursuant to § 40-30-4138, if necessary. If an order is 
issued pursuant to § 40-30-405, the court may require the petitioner to pay for 
the analysis, unless the petitioner is determined indigent by the court. 


History. Effective Dates. 
Acts 2021, ch. 355, § 2. Acts 2021, ch. 355, § 4. July 1, 2021. 


40-30-407. Appointment of counsel for indigents. 


The court may, at any time during proceedings instituted under this part, 
appoint counsel for an indigent petitioner. 


History. Effective Dates. 
Acts 2021, ch.:355, § 2. Acts 2021, ch. 355, § 4. July 1, 2021. 
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40-30-408. Court order for production of laboratory reports, underly- 
ing data, and notes. 


If evidence has previously been subjected to fingerprint analysis by either 
the prosecution or defense, the court may order the prosecution or defense to 
provide all parties and the court with access to the laboratory reports prepared 
in connection with the fingerprint analysis, as well as the underlying data and 
laboratory notes. If any fingerprint or other evidence analysis was previously 
conducted by either the prosecution or defense without knowledge of the other 
party, the analysis shall be revealed in the motion for analysis or response, if 
any. If the court orders fingerprint analysis in connection with a proceeding 
brought under this part, the court shall order the production of any laboratory 
reports prepared in connection with the fingerprint analysis and may, in the 
court’s discretion, order production of the underlying data and laboratory 
notes. | 


History. Effective Dates. 
Acts 2021, ch. 355, § 2. Acts 2021, ch. 355, § 4. July 1, 2021. 


40-30-409. Preservation of evidence during pendency of proceeding — 
Sanctions. 


When the petition is not summarily dismissed, the court shall order that all 
evidence in the possession of the prosecution, law enforcement, laboratory, or 
the court that could be subjected to fingerprint analysis must be preserved 
during the pendency of the proceeding. The intentional destruction of evidence 
after such an order may result in appropriate sanctions, including criminal 
contempt for a knowing violation of the court’s order. 


History. Effective Dates. 
Acts 2021, ch. 355, § 2. Acts 2021, ch. 355, § 4. July 1, 2021. 


40-30-410. Laboratory selection. 


If the court orders analysis, the court must select the laboratory used by the 
original investigating agency if the laboratory is capable of performing the 
required analysis. If the laboratory used by the original investigating agency is 
not capable of performing the required analysis, the court shall select a 
laboratory that the court deems appropriate. 


History. Effective Dates. 
Acts 2021, ch. 355, § 2. Acts 2021, ch. 355, § 4. July 1, 2021. 


40-30-411. Orders in discretion of court. 


The court may, in its discretion, make such other orders as may be 
appropriate. 


History. Effective Dates. 
Acts 2021, ch. 355, § 2. Acts 2021, ch. 355, § 4. July 1, 2021. 
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40-30-412. Analysis results — Dismissal of petition — Order for hear- 


ing. 


If the results of the post-conviction fingerprint analysis are not favorable to 
the petitioner, the court shall dismiss the petition, and make further orders as 
may be appropriate. If the results of the post-conviction fingerprint analysis 
are favorable, the court shall order a hearing, notwithstanding any law or rule 
of court that would bar the hearing as untimely, and thereafter make orders as 
are required or permitted by the Rules of Criminal Procedure or part 1 of this 
chapter. 


Effective Dates. 
Acts 2021, ch. 355, § 4. July 1, 2021. 


History. 
Acts 2021, ch. 355, § 2. 


40-30-413. Payment for analysis. 


If an order is issued requiring fingerprint analysis be paid on behalf of a 
petitioner pursuant to this part, then the payment shall be made from funding 
provided for indigent defendants’ counsel as set forth within the annual 
appropriations act. The payment shall be made only after receipt by the 
administrative director of the courts of a certified copy of the order and only 
upon receipt of a bill from the laboratory that conducted the analysis. The bill 
shall set forth the name of the petitioner, the date the analysis was performed, 
the amount of the bill, and the name and address of the laboratory to which 
payment is to be made. 


Effective Dates. 
Acts 2021, ch. 355, § 4. July 1, 2021. 


CHAPTER 31 
INTERSTATE COMPACT ON DETAINERS 


History. 
Aets 2021, ch: 355, § 2: 


Section 
40-31-107. Central administrator and information agent — Designation — Report. 


40-31-101. Enactment of agreement — Text. 


NOTES TO DECISIONS 


5. Construction with Other Provisions. 
Because petitioner was a Tennessee state 
prisoner and subject to temporary transfer to 
the Commonwealth of Kentucky pursuant to 
the Interstate Compact on Detainers, T.C.A. 
§ 40-31-101 et seq., T.C.A. § 40-9-103 of the 


Uniform Criminal Extradition Act did not ap- 
ply. Accordingly, the trial court did not err by 
denying petitioner’s petition for a writ of ha- 
beas corpus to contest the transfer. Heard v. 
Lee, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 57 (Tenn. Crim. App. Jan. 29, 2019). 


40-31-107. Central administrator and information agent — Designa- 


tion — Report. 


(a) The governor is empowered to designate the officer who will serve as 
central administrator of, and information agent for, the agreement on detain- 
ers, pursuant to article VII of § 40-31-101. 
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(b) The officer designated shall make a written report to the speakers of the 
senate and the house of representatives, and the chairs of the judiciary 
committee of the senate and the criminal justice committee of the house of 
representatives, at least once each year. This report shall be made no later 
than February 1. The report shall advise the speakers and committee chairs on 
the number of participants in the compact. 


History. The 2021 amendment substituted “criminal 

Acts 1970, ch. 560, § 7; T.C.A., § 40-3907; justice committee of the house of representa- 
Acts 1988, ch. 497, § 3; 2013, ch. 236, § 35; tives” for “judiciary committee of the house of 
2019, ch. 345, § 58; 20218 ch. 64, § 50. representatives” in (b). 


Amendments. ay * Effective Dates. 
The 2019 amendment substituted “judiciary” Acts 2019, ch. 345, § 148. May 10, 2019. 


for “criminal justice” preceding “committee of Acts 2021. ch. 64 § 132. March 29 9021 
the house” in (b). ; ; 


CHAPTER 32 


DESTRUCTION OF RECORDS UPON DISMISSAL OR 
ACQUITTAL 


Section 

40-32-101. Destruction or release of records. 

40-32-105. Expungement of person’s public records involving offenses related to status as victim 
of human trafficking. 


40-32-101. Destruction or release of records. 


(a)(1)(A) All public records of a person who has been charged with a 
misdemeanor or a felony shall, upon petition by that person to the court 
having jurisdiction in the previous action, be removed and destroyed 
without cost to the person, if: 

(1) The charge has been dismissed; 
(i) A no true bill was returned by a grand jury; or 
(iii) The person was arrested and released without being charged. 
(B) A person applying for the expunction of records because the charge 
or warrant was dismissed in any court as a result of the successful 
completion of a pretrial diversion program pursuant to §§ 40-15-102 — 
40-15-107, shall be charged the appropriate clerk’s fee pursuant to 
§ 8-21-401, if applicable, for destroying such records. 
(C)(i) If a person seeking expunction pursuant to subdivision (a)(1)(A) 
was arrested or charged due to a case of mistaken identity, the person 
may provide evidence of the relevant circumstances in the petition and 
request that the court order the expunction to be expedited. If the court 
finds that the person was arrested or charged due to mistaken identity, 
the court shall order the Tennessee bureau of investigation and any 
other entity that performs expunction to expunge the records of the 
person in an expedited manner. 
(ii) As used in this subdivision (a)(1)(C), “mistaken identity” means 
during the investigation of a criminal offense, a person has been 
arrested, charged, or indicted for a criminal act and subsequent inves- 
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tigation has revealed that the person arrested was not the individual 

the arresting officer believed the person to be. 

(D) Notwithstanding subdivision (a)(1)(B) or (a)(6), the records of a 
person who successfully completes a pretrial diversion program pursuant 
to §§ 40-15-102 — 40-15-107, or a judicial diversion program pursuant to 
§ 40-35-3138, shall not be expunged pursuant to this section, if the offense 
for which the person was diverted was a sexual offense as defined by 
§ 40-39-202, or a violent sexual offense as defined by § 40-39-202. 

(EK) Except as provided in subsection (j), a person is not entitled to the 
expunction of such person’s records if: 

(i) The person is charged with an offense, is not convicted of the 
charged offense, but is convicted of an offense relating to the same 
criminal conduct or episode as the charged offense, including a lesser 
included offense; provided, however, any moving or nonmoving traffic 
offense shall not be considered an offense as used in this subdivision 
(a)(1)(E); or 

(ii) The person is charged with multiple offenses or multiple counts in 
a single indictment and is convicted of: 

(a) One (1) or more of the charged offenses or counts in the 
indictment; or 

(b) An offense relating to the same criminal conduct or episode as 
one (1) of the offenses charged in the indictment, including a lesser 
included offense. 

(F) Upon a verdict of not guilty being returned, whether by a judge 
following a bench trial or by a jury, on all charges for which the defendant 
was accused, the judge shall inquire of the person acquitted whether such 
person requests that all public records associated with the charges for 
which such person was acquitted be removed and destroyed without cost 
to the person and without the requirement that the person petition for 
destruction of such records. If the person requests that the public records 
related to such charges be removed and destroyed, the court shall so order. 
If the person acquitted does not request that such records be destroyed at 
the time the judge inquires pursuant to this subdivision (a)(1)(F), but 
subsequently requests that such records be destroyed, the person shall be 
required to follow the petition procedure set out in this section. 

(2) All public records of a person required to post bond under § 38-3-109 
or § 38-4-106 [repealed] shall be removed and destroyed as required by this 
chapter upon the expiration of any bond required, if no surety on the bond is 
required to fulfill the obligations of the bond. 

(3) Upon petition by a defendant in the court that entered a nolle prosequi 
in the defendant’s case, the court shall order all public records expunged. 

(4) For purposes of this section, “court” includes any juvenile court 
exercising juvenile court jurisdiction over an adult who is charged with an 
offense that was committed when the person was eighteen (18) years of age 
or older. 

(5) All public records concerning an order of protection authorized by title 
36, chapter 3, part 6, which was successfully defended and denied by the 
court shall, upon petition by that person to the court denying the order, be 
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removed and destroyed without cost to the person. 

(6) Except as provided in subsection (f), it is the intent of this section that 

a person is entitled to the expunction of public records in a criminal case only 
if the person successfully completes a pretrial diversion program pursuant to 
8§ 40-15-102 — 40-15-107 or a judicial diversion program pursuant to 
§ 40-35-313, the charges against such person are dismissed, or the person is 
entitled to have all public records removed and destroyed by reason of one (1) 
of the results specified in this section. 
(b)(1) “Public records,” for the purpose of expunction only, does not include 
arrest histories, investigative reports, intelligence information of law en- 
forcement agencies, or files of district attorneys general that are maintained 
as confidential records for law enforcement purposes and are not open for 
inspection by members of the public and shall also not include records of the 
department of children’s services or department of human services that are 
confidential under state or federal law and that are required to be main- 
tained by state or federal law for audit or other purposes. Whenever an order 
of expunction issues under this section directed to the department of 
children’s services or department of human services, the department shall 
notify the defendant if there are records required to be maintained as 
directed above and the basis therefor. The department shall delete identify- 
ing information in these records whenever permitted by state or federal law. 
These records are to be expunged whenever their maintenance is no longer 
required by state or federal law. 

(2) “Public records”, for the purpose of expunction only, does not include 
appellate court records or appellate court opinions. 

(c)(1) Release of confidential records or information contained therein other 
than to law enforcement agencies for law enforcement purposes shall be a 
Class A misdemeanor. 

(2) This section shall not be construed to deny access to any record to the 
comptroller of the treasury or the comptroller of the treasury’s agent for 
purposes of audit investigation; the comptroller of the treasury or the 
comptroller of the treasury’s agent having this access shall protect the 
confidential nature of the records that are not otherwise public under other 
statutes. 

(3) Release of arrest histories of a defendant or potential witness in a 

criminal proceeding to an attorney of record in the proceeding shall be made 
to the attorney upon request. 
(d)(1) Any court ordering the expunction of a person’s public records of a 
criminal offense, including orders issued as a result of the successful 
completion of a diversion program pursuant to §§ 40-15-105 and 40-15-106 
or judicial diversion program, shall send or cause to be sent a copy of the 
expunction order to the Tennessee bureau of investigation within thirty (30) 
days from the date of the expunction order for entry into its expunged 
offender and pretrial diversion database. The order shall contain the name 
of the person seeking expunction, the person’s date of birth and social 
security number, the offense that was dismissed, the date and cause of the 
dismissal and the date the order of expunction is entered. 

(2) [Deleted by 2019 amendment.] 
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(e) It is the intent of the general assembly that no fee ever be charged a 
person who is petitioning a court for expunction of records because: 

(1) The charge against the person was dismissed for a reason other than 
the successful completion of a diversion program pursuant to §§ 40-15-102 
— 40-15-106 or § 40-35-3183; 

(2) Ano true bill was returned by a grand jury; 

(3) Averdict of not guilty was returned, whether by the judge following a 
bench trial or by a jury; or 

(4) The person was arrested and released without being charged. 

(f)(1) All public records of a person who has been charged and convicted with 
a misdemeanor or felony while protesting or challenging a state law or 
municipal ordinance whose purpose was to maintain or enforce racial 
segregation or racial discrimination shall, upon petition by that person to 
the court having jurisdiction in the previous action, be removed and 
destroyed without cost to the person, if: 

(A) The charge has been dismissed; 

(B) Ano true bill was returned by a grand jury; 

(C) Averdict of not guilty was returned, whether by the judge following 

a bench trial or by a jury; 

(D) The person was arrested and released, without being charged; or 
(E)G) Thirty-seven (37) years or more have elapsed since the date of 
conviction for the offense being expunged and the petitioner has not 
been convicted of any other offense, excluding minor traffic violations, 
during that period of time; 

(ii) Any period of supervision due to conviction has been completed; 

(ii) The offense was a misdemeanor, Class C, D or E felony not 
otherwise excluded pursuant to subdivision (f)(1)(E)(iv), or, if committed 
prior to November 1, 1989, would be an included Class C, D, or E felony 
if committed after November 1, 1989; 

(iv) The offense was not a Class A or Class B felony or a Class C felony 
described in § 40-15-105(a)(1)(B)(ii1), a sexual offense described in 
§ 40-15-105(a)(1)(B)G@i), or an offense prohibited by title 55, chapter 10, 
part 4, vehicular assault as prohibited by § 39-13-106, or if committed 
prior to November 1, 1989, would not be an excluded offense if commit- 
ted after November 1, 1989; and 

(v) The district attorney general is served a copy of the petition for 
expunction by certified mail, return receipt requested, and the district 
attorney general does not file an objection with the court within twenty 
(20) calendar days of receipt of the petition. 

(2) All public records of a person required to post bond under § 38-3-109 
shall be removed and destroyed as required by this section upon the 
expiration of any bond required, if no surety on the bond is required to fulfill 
the obligations of the bond. 

(3) Upon petition by a defendant in the court that entered a nolle prosequi 
in the defendant’s case, the court shall order all public records expunged. 

(4) Ifthe person charged or convicted is deceased, the petition may be filed 
by a person who is able to establish legal authority to act on the behalf of the 
deceased person. 
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(5) Notwithstanding any law to the contrary, upon request of the peti- 
tioner, records or documents subject to the destruction requirement of this 
subsection (f) that are utilized exclusively for education purposes and are 
displayed in public museums, libraries, and buildings are exempt from the 
destruction requirement. 

(g)(1) Except as provided in subdivision (g)(15), as used in this subsection (g), 
“eligible petitioner” means: 
(A) A person who was convicted of one of the following Class E felonies 

committed on or after November 1, 1989: 

(i) Section 39-11-411 — Accessory after the fact; 

(ii) Section 39-13-306 — Custodial interference where person not 
voluntarily returned by defendant; 

(iii) Section 39-13-604(c)(2) — Knowing dissemination of illegally 
recorded cellular communication; 

(iv) Section 39-14-105(a)(2) — Theft; 

(v) Section 39-14-114(c) — Forgery; 

(vi) Section 39-14-115 — Criminal simulation; 

(vii) Section 39-14-116(c) — Hindering secured creditors; 

(viii) Section 39-14-117(b) — Fraud in insolvency; 

(ix) Section 39-14-118 — Fraudulent use of credit card or debit card; 

(x) Section 39-14-121 — Worthless checks; 

(xi) Section 39-14-130 — Destruction of valuable papers; 

(xii) Section 39-14-131 — Destruction or concealment of will; 

(xii) Section 39-14-1383 — Fraudulent or false insurance claim; 

(xiv) Section 39-14-137(b) — Fraudulent qualifying for set aside 
programs; 

(xv) Section 39-14-138 — Theft of trade secrets; 

(xvi) Section 39-14-139 — Sale of recorded live performances without 
consent; 

(xvii) Section 39-14-143 — Unauthorized solicitation for police, judi- 
cial, or safety associations; 

(xviii) Section 39-14-147(f) — Fraudulent transfer of motor vehicle 
with value of less than $20,000; 

(xix) Section 39-14-149 — Communication theft (fine only); 

(xx) Section 39-14-154 — Home improvement fraud; 

(xxi) Section 39-13-1002 — Burglary of an automobile; 

(xxii) Section 39-14-408 — Vandalism; 

(xxiii) Section 39-14-411 — Utility service interruption or property 
damage; 

(xxiv) Section 39-14-505 — Aggravated criminal littering (2nd and 
3rd offenses involving certain weight or volume); 

(xxv) Section 39-14-602 — Violation of Tennessee Personal and Com- 
mercial Computer Act; 

(xxvi) Section 39-14-603 — Unsolicited bulk electronic mail; 

(xxvii) Section 39-16-201 — Taking telecommunication device into 
penal institution; 

(xxvili) Section 39-16-302 — Impersonation of licensed professional; 

(xxix) Section 39-16-603 — Evading arrest in motor vehicle where no 
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risk to bystanders; 

(xxx) Section 39-16-609(e) — Failure to appear (felony); 

(xxxi) Section 39-17-106 — Gifts of adulterated candy or food; 

(xxxii) Section 39-17-417(f) — Manufacture, delivery, sale, or posses- 
sion of Schedule V drug (fine not greater than $5,000); 

(xxxili) Section 39-17-417(g)(1) — Manufacture, delivery, sale, or 
possession of not less than one-half ounce (% oz.) and not more than ten 
pounds (10 lbs.) of Schedule VI drug marijuana (fine not greater than 
$2,500); 

(xxxiv) Section 39-17-417(h) — Manufacture, delivery, sale or posses- 
sion of Schedule VII drug (fine not greater than $1,000); 

(xxxv) Section 39-17-418(e) — Simple possession or casual exchange 
(3rd offense); 

(xxxvi) Section 39-17-422(c) — Selling glue for unlawful purpose; 

(xxxvii) Section 39-17-423(c) — Counterfeit controlled substance; 

(xxxvill) Section 39-17-425(b)(1), (2), (3) — Unlawful drug parapher- 
nalia uses and activities; 

(xxxix) Section 39-14-152 — Use of a counterfeit mark or logo; 

(xl) Section 39-14-903 — Money laundering offenses; 

(B) Except as provided in this subdivision (g)(1)(B), a person who was 
convicted of a misdemeanor offense committed on or after November 1, 
1989. Misdemeanors excluded from consideration are: 

(i) Section 39-13-101(a)(1) and (2) — Assault, if the offense was 
committed prior to July 1, 2000; 

(ii) Section 39-13-102 — Aggravated assault of public employee; 

(ii1) Section 39-13-111 — Domestic assault; 

(iv) Section 39-13-113(g) — Violation of protective or restraining 
order; 

(v) Section 39-13-113(h) — Possession of firearm while order of 
protection in effect; 

(vi) Section 39-13-511 — Public indecency 3rd or subsequent offense; 

(vii) Section 39-13-511 — Indecent exposure (victim under 13 years of 
age) or by person in penal institution exposing to a guard; 

(viii) Section 39-13-526(b)(1) and (2) — Violation of community su- 
pervision by sex offender not constituting offense or constituting 
misdemeanor; 

(ix) Section 39-13-528 — Soliciting minor to engage in Class E sexual 
offense; 

(x) Section 39-13-509 — Unlawful sexual contact by authority figure; 

(xi) Section 39-13-514(b)(3)(A) — Patronizing prostitution from a 
person who is younger than eighteen (18) years of age or has an 
intellectual disability; 

(xii) Section 39-14-304 — Reckless burning; 

(xiii) Section 39-14-406 — Aggravated criminal trespass of a habita- 
tion, hospital, or on the campus of any public or private school, or on 
railroad property; 

(xiv) Section 39-15-201(b)(3) — Coercion — abortion; 

(xv) Section 39-15-210 — Third or subsequent violation of Child Rape 
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Protection Act of 2006; 

(xvi) Section 39-15-401(a) — Child abuse (where child is between 
ages 7-17); 

(xvii) Section 39-15-401(b) — Child neglect and endangerment 
(where child is between ages 7-13); 

(xviii) Section 39-15-404 — Enticing a child to purchase intoxicating 
liquor — purchasing alcoholic beverage for child; 

(xix) Section 39-15-404 — Allowing a minor to consume alcohol on 
person’s premises; 

(xx) Section 39-15-414 — Harboring or hiding a runaway child; 

(xxi) Section 39-17-315 — Stalking; 

(xxii) Section 39-17-4381 — Unlawful dispensing of immediate meth- 
amphetamine precursor, sale of meth precursor to person on metham- 
phetamine registry or purchase by someone on registry, possess meth 
precursor with intent to sell to another for unlawful use, purchase meth 
precursor for another for unlawful use, purchase meth precursor at 
different times and places to circumvent limits, and use false ID to 
purchase meth precursor for purpose of circumventing limits; 

(xxiii) Section 39-17-4387 — Using substance or device to falsify drug 
test results and selling synthetic urine; 

(xxiv) Section 39-17-438 — Possession of the hallucinogenic plant 
Salvia Divinorum or the synthetic cannabinoids; 

(xxv) Section 39-17-452 — Sale or possession of synthetic derivatives 
or analogues of methcathinone; 

(xxvi) Section 39-17-902(a) — Importing, preparing, distributing, 
processing, or appearing in obscene material or Class A misdemeanors; 

(xxvii) Section 39-17-907 — Unlawful exhibition of obscene material; 

(xxvili) Section 39-17-911 — Sale or loan to minors of harmful 
materials; 

(xxix) Section 39-17-918 — Unlawful massage or exposure of erog- 
enous areas; 

(xxx) Section 39-17-1307(f)(1)(A) — Possession of firearm after being 
convicted of misdemeanor crime of domestic violence; 

(xxxi) Section 39-17-1307(f)(1)(B) — Possession of firearm while order 
of protection is in effect; 

(xxxll) Section 39-17-1307(f)(1)(C) — Possession of firearm while 
prohibited by state or federal law; 

(xxxiil) Section 39-17-1312 — Failure of adult to report juvenile 
carrying gun in school; 

(xxxiv) Section 39-17-1320(a) — Nonparent providing handgun to a 
juvenile; 

(xxxv) Section 39-17-1352 — Failure to surrender handgun carry 
permit upon suspension; 

(xxxvi) Section 39-17-1363 — Violent felon owning or possessing 
vicious dog; 

(xxxvii) Section 39-13-101(a)(3) — Assault (offensive or provocative 
physical contact); 

(xxxvili) Section 39-13-511(a) — Public indecency — first or second 


40-32-101 CRIMINAL PROCEDURE 222 


offense (punishable by $500 fine only); 

(xxxix) Section 39-13-511(b)(2) — Indecent exposure (victim 13 years 
old or older); 

(xl) Section 39-15-412(b) — Disseminating smoking paraphernalia to 
minor after 3 prior violations; 

(xli) Section 39-16-404 — Misuse of official information by public 


servant; 
(xlii) Section 39-17-317 — Disorderly conduct at funerals; 
(xliii) Section 39-17-715 — Possession of or consuming alcoholic 


beverages on K-12 school premises; 

(xliv) Section 39-17-914 — Display for sale or rental of material 
harmful to minors; and 

(xlv) Section 55-10-401 — Driving under the influence of an intoxi- 
cant; 

(C) A person who was convicted of a felony or misdemeanor committed 
prior to November 1, 1989, if: 

(i) The person was sentenced to a determinate sentence of three (3) 
years or less; 

(ii) The person was sentenced to an indeterminate sentence for which 
the person served three (3) years or less; 

(iii) The person has never had a previous conviction expunged as the 
result of the successful completion of a diversion program pursuant to 
§§ 40-15-102 — 40-15-106 or § 40-35-3138; and 

(iv) The offense for which the person was convicted: 

(a) Did not have as an element the use, attempted use, or threat- 
ened use of physical force against the person of another; 

(6) Did not involve, by its nature, a substantial risk that physical 
force against the person of another would be used in the course of 
committing the offense; 

(c) Did not involve the use or possession of a deadly weapon; 

(d) Was not a sex offense for which the offender is required to 
register as a sexual offender or violent sexual offender under chapter 
39, part 2 of this title; or any sex offense involving a minor; 

(e) Did not result in the death, serious bodily injury or bodily injury 
to a person; 

(f) Did not involve the use of alcohol or drugs and a motor vehicle; 

(g) Did not involve the sale or distribution of a Schedule I, II, III, or 
IV controlled substance; 

(h) Did not involve a minor as the victim of the offense; or 

(i) Did not result in causing the victim or victims to sustain a loss 
of fifty thousand dollars ($50,000) or more; 

(D) A person who was convicted of one (1) of the following Class D 
felonies committed on or after November 1, 1989: 

(i) Section 39-14-103 — Theft of property; 

(ii) Section 39-14-104 — Theft of services; 

(iii) Section 39-14-112 — Extortion; 

(iv) Section 39-14-114 — Forgery; 

(v) Section 39-14-115 — Criminal simulation; 
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(vi) Section 39-14-118 — Illegal possession or fraudulent use of credit 
card or debit card; 

(vii) Section 39-14-121 — Worthless checks; 

(viii) Section 39-14-130 — Destruction of valuable papers; 

(ix) Section 39-14-133 — False or fraudulent insurance claims; 

(x) Section 39-14-1387 — Fraudulent qualifying for set-aside 
programs; 

(xi) Section 39-14-138 — Theft of trade secrets; 

(xii) Section 39-14-1389 — Sale of recorded live performances without 
consent; 

(xiil) Section 39-14-147 — Fraudulent transfer of motor vehicle 
valued at twenty thousand dollars ($20,000) or more; 

(xiv) Section 39-14-149 — Communication theft; 

(xv) Section 39-14-150(b) — Identity theft; 

(xvi) Section 39-14-152 — Use of a counterfeit mark or logo; 

(xvii) Section 39-14-154 — Home improvement fraud; 

(xviii) Section 39-14-402 or 39-13-1002 [as applicable] — Burglary — 
other than habitation or automobile; 

(xix) Section 39-14-408 — Vandalism; 

(xx) Section 39-14-602(a)-(c) — Violation of Tennessee Personal and 
Commercial Computer Act; 

(xxi) Section 39-14-603 — Unsolicited bulk electronic mail; 

(xx1i) Section 39-16-502(a)(1) or (a)(2) — False report to law enforce- 
ment not involving bomb, fire, or emergency; 

(xxi1il) Section 39-17-417(d) — Manufacture, deliver, sale, or posses- 
sion of Schedule III drug (fine not greater than fifty thousand dollars 
($50,000)); 

(xxiv) Section 39-17-417(e) — Manufacture, deliver, sale, or posses- 
sion of Schedule IV drug (fine not greater than fifty thousand dollars 
($50,000)); 

(xxv) Section 39-17-417(g)(2) — Manufacture, deliver, sale, or posses- 
sion of certain Schedule VI drugs (fine not greater than fifty thousand 
dollars ($50,000)); 

(xxvi) Section 39-17-430 — Prescribing or selling steroid for unlawful 
purpose; 

(xxvii) Section 39-17-4833  — Promoting manufacture’ of 
methamphetamine; 

(xxviii) Section 39-17-438 — Produce, manufacture, delivery, sale, or 
possession of hallucinogenic plant salvia divinorum or the synthetic 
cannabinoids (first violation); 

(xxix) Section 39-17-454(c) — Manufacture, deliver, dispense, sell, or 
possess with intent to manufacture, deliver, dispense, or sell a controlled 
substance analogue (first violation); 

(xxx) Section 39-17-607(a) — Making counterfeit or altering lottery 
ticket (fine not greater than fifty thousand dollars ($50,000)); 

(xxxi) Section 39-17-608 — Making material false statement on 
lottery application or record; 

(xxxii) Section 39-17-654(c) — Unauthorized person conducting 
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charitable gaming event; and 

(xxxili) Section 53-11-402(a)(3) — Drug fraud; 

(EK) A person who was convicted of one (1) of the following Class C 
felonies committed on or after November 1, 1989: 

(i) Section 39-14-103 — Theft of property; 

(ii) Section 39-14-104 — Theft of services; 

(iii) Section 39-14-114 — Forgery; 

(iv) Section 39-14-115 — Criminal simulation; 

(v) Section 39-14-118 — Illegal possession or fraudulent use of a 
credit card or debit card; 

(vi) Section 39-14-121 — Worthless checks; 

(vii) Section 39-14-1380 — Destruction of valuable papers; 

(viii) Section 39-14-133 — Fraudulent or false insurance claims; 

(ix) Section 39-14-137 — Fraudulent qualifying for set-aside 
programs; 

(x) Section 39-14-138 — Theft of trade secrets; 

(xi) Section 39-14-1389 — Sale of recorded live performances without 
consent; 

(xii) Section 39-14-149 — Communication theft; 

(xiii) Section 39-14-150(c) — Identity theft trafficking; 

(xiv) Section 39-14-152 — Use of a counterfeit mark or logo; 

(xv) Section 39-14-154 — Home improvement fraud; 

(xvi) Section 39-14-408 — Vandalism; 

(xvii) Section 39-14-602(b)(5) — Violation of Tennessee Personal and 
Commercial Computer Act; 

(xvili) Section 39-14-603 — Unsolicited bulk electronic mail; 

(xix) Section 39-14-804 — Theft of animal from or damage to an 
animal facility; 

(xx) Section 39-17-417(c) — Manufacture, deliver, sale, or possession 
of Schedule II drug, including cocaine or methamphetamine in an 
amount less than point five (0.5) grams (fine not greater than one 
hundred thousand dollars ($100,000)); 

(xxi) Section 39-17-417(e) — Manufacture, deliver, sale, or possession 
of flunitrazepam (fine not greater than one hundred thousand dollars 
($100,000)); 

(xxil) Section 39-17-417(g)(3) — Manufacture, deliver, sale, or posses- 
sion of Schedule VI controlled substance (fine not greater than one 
hundred thousand dollars ($100,000)); 

(xxili) Section 39-17-454(c) — Manufacture, delivery, dispense, or 
sale or possession with the intent to manufacture, deliver, dispense, or 
sale of a controlled substance analogue (second or subsequent violation); 


and 
(xxiv) Section 39-17-607(b) — Influencing or attempting to influence 
lottery; or 


(F) A person who was convicted of more than one (1) of the offenses 
listed in this subdivision (g)(1), if the conduct upon which each conviction 
is based occurred contemporaneously, occurred at the same location, 
represented a single continuous criminal episode with a single criminal 
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intent, and all such convictions are eligible for expunction under this part. 

The offenses of a person who is an eligible petitioner under this subdivi- 

sion (g)(1)(E) shall be considered a single offense for the purposes of this 

section so that the person is eligible for expunction consideration if all 
other requirements are met. 

(2) Notwithstanding the provisions of this section, effective July 1, 2012, 
an eligible petitioner may file a petition for expunction of that person’s public 
records involving a criminal offense if: 

(A) Except as provided in subdivision (g)(1)(E), at the time of filing, the 
person has never been convicted of any criminal offense, including federal 
offenses and offenses in other states, other than the offense committed for 
which the petition for expunction is filed; provided, however, that any 
moving or non-moving traffic offense shall not be considered a criminal 
offense as used in this subdivision (g)(2)(A); 

(B) At the time of the filing of the petition for expunction at least: 

(i) Five (5) years have elapsed since the completion of the sentence 
imposed for a misdemeanor or Class E felony; or 

(ii) Ten (10) years have elapsed since the completion of the sentence 
imposed for a Class C or D felony; 

(C) The person has fulfilled all the requirements of the sentence 
imposed by the court in which the individual was convicted of the offense, 
including: 

(i) Payment of all fines, restitution, court costs and other 
assessments; 

(ii) Completion of any term of imprisonment or probation; 

(iii) Meeting all conditions of supervised or unsupervised release; and 

(iv) If so required by the conditions of the sentence imposed, remain- 
ing free from dependency on or abuse of alcohol or a controlled substance 
or other prohibited substance for a period of not less than one (1) year. 

(3) A person seeking expunction shall petition the court in which the 
petitioner was convicted of the offense sought to be expunged is filed. Upon 
filing of the petition, the clerk shall serve the petition on the district attorney 
general for that judicial district. Not later than sixty (60) days after service 
of the petition, the district attorney may submit recommendations to the 
court and provide a copy of such recommendations to the petitioner. 

(4)(A) Both the petitioner and the district attorney general may file 

evidence with the court relating to the petition. 

(B) The district attorney general may file evidence relating to the 
petition under seal for review by the court. Evidence filed under seal by the 
district attorney general is confidential and is not a public record. 

(5)(A) The court shall enter an order granting or denying the petition no 

sooner than sixty-one (61) days after service of the petition upon the 

district attorney general. Prior to entering an order on the petition, the 
court shall review and consider all evidence submitted by the petitioner 
and the district attorney general, including any evidence submitted by the 

district attorney general under seal pursuant to subdivision (g)(4)(B). 

(B) In making a decision on the petition, the court shall weigh the 
interest of the petitioner against the best interests of justice and public 
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safety; provided, that if the petitioner is an eligible petitioner pursuant to 

subdivision (g)(1)(A), (g)(1)(B), (g)(1)(C), (g)(1)(D), or (g)(1)(E) and meets 

the requirements of subdivision (g)(2), then there is a rebuttable presump- 
tion that the petition should be granted. 

(6) If the court denies the petition, the petitioner may not file another 
such petition until at least two (2) years from the date of the denial. 

(7) The district attorneys general conference shall, by September 1, 2012, 
create a simple form to enable a lay person to petition the court for 
expunction under this subsection (g). 

(8) The petition and proposed order shall be prepared by the office of the 
district attorney general and given to the petitioner to be filed with the clerk 
of the court. A petitioner shall be entitled to a copy of the order of expunction 
and such copy shall be sufficient proof that the person named in the order is 
no longer under any disability, disqualification or other adverse consequence 
resulting from the expunged conviction. 

(9) [Deleted by 2019 amendment. ] 

(10) There is created within the district attorneys general conference a 
district attorneys expunction fund. Moneys in the district attorneys expunc- 
tion fund shall be used to defray the expense incurred for the required record 
search and preparation of the petition and the proposed order of expunction 
under this subsection (g) or subsection (h). Any remaining moneys in the 
district attorneys expunction fund may be used by the district attorneys 
generals for law enforcement purposes, including, but not limited to, the 
hiring of expert witnesses, training, matching federal grants directly related 
to prosecutorial duties, the purchase of equipment and supplies necessary to 
carry out prosecutorial functions, the expenses of travel in the performance 
of official duties of the office, provided all reimbursement for travel expenses 
shall be in accordance with the provisions of the comprehensive travel 
regulations as promulgated by the department of finance and administration 
and approved by the attorney general and reporter, salaries and salary 
supplements, which may only be paid through the district attorneys general 
conference for support staff. Such payments shall be subject to the limitation 
of § 40-3-209(b) on the use of any funds to supplement the salary of any 
assistant district attorney. Moneys in the district attorneys expunction fund 
shall not revert to the general fund but shall be carried forward into the 
subsequent fiscal year. All funds in the district attorneys expunction fund 
shall be subject to annual audit by the comptroller of the treasury. 

(11) There is created within the state treasury a public defenders expunc- 
tion fund. Moneys in the public defenders expunction fund shall be used to 
defray the expense incurred by conducting the educational activities re- 
quired pursuant to this subsection (g). Subject to annual appropriation, any 
remaining moneys in the public defenders expunction fund may be used in 
furtherance of the services and programs provided by public defenders for 
each judicial district. Moneys in the public defenders expunction fund shall 
not revert to the general fund but shall be carried forward into the 
subsequent fiscal year. 

(12)(A) Notwithstanding any other law to the contrary, an order of 

expunction granted pursuant to this subsection (g) or subsection (h) 
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entitles the petitioner to have all public records of the expunged conviction 

destroyed in the manner set forth in this section. 

(B) Additionally, such an expunction has the legal effect of restoring the 
petitioner, in the contemplation of the law, to the same status occupied 
before the arrest, indictment, information, trial and conviction. Once the 
expunction order is granted, no direct or indirect collateral consequences 
that are generally or specifically attendant to the petitioner’s conviction by 
any law shall be imposed or continued. 

(C) A petitioner with respect to whom an order has been granted under 
this subsection (g) or subsection (h) shall not be guilty of perjury or 
otherwise giving a false statement by reason of the person’s failure to 
recite or acknowledge the arrest, indictment, information, trial or convic- 
tion in response to any inquiry made of the petitioner for any purpose. 

(D) Expunction under this subsection (g) or subsection (h) means, in 
contemplation of law, the conviction for the expunged offense never 
occurred and the person shall not suffer any adverse effects or direct 
disabilities by virtue of the criminal offense that was expunged. 

(EK) Notwithstanding § 39-17-1307(b)(1)(B) and (c), a petitioner whose 
petition is granted pursuant to this subsection (g) or subsection (h), and 
who is otherwise eligible under state or federal law to possess a firearm, 
shall be eligible to purchase a firearm pursuant to § 39-16-1316 and apply 
for and be granted a handgun carry permit pursuant to § 39-17-1351. 
(13) The clerk of the court maintaining records expunged pursuant to this 

subsection (g) or subsection (h) shall keep such records confidential. These 

records shall not be public and can only be used to enhance a sentence if the 
petitioner is subsequently charged and convicted of another crime. This 
confidential record is only accessible to the district attorney general, the 
defendant, the defendant’s attorney and the circuit or criminal court judge. 

(14) [Deleted by 2019 amendment.] 

(15) A person is not an eligible petitioner for purposes of this subsection (g) 
if the person was convicted of an offense involving the manufacture, delivery, 
sale, or possession of a controlled substance and at the time of the offense the 
person held: 

(A) A commercial driver license, as defined in § 55-50-102, and the 
offense was committed within a motor vehicle, as defined in § 55-50-102; or 

(B) Any driver license and the offense was committed within a commercial 
motor vehicle, as defined in § 55-50-102. 

(h)(1) For purposes of this subsection (h), “eligible petitioner” means a person 

who was convicted of a nonviolent crime if the person: 

(A) Petitioned the court in which the petitioner was convicted of the 
offense and the judge finds that the offense was a nonviolent crime; 

(B) Petitioned for and received a positive vote from the board of parole 
to receive a pardon; and 

(C) Received a pardon by the governor. 

(2) Notwithstanding the provisions of this section, effective July 1, 2018, 
an eligible petitioner under subdivision (h)(1) may file a petition for 
expunction of that person’s public records involving the crime. The proce- 
dures in subdivisions (g)(3)-(6), (8), (12) and (13) will apply to a petitioner 
under this subsection (h). 
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(i) A person applying for expunction of records pursuant to this section or 
§ 40-35-313 shall be charged the appropriate court clerk’s fee pursuant to 
§ 8-21-401, if applicable, unless the person is entitled to have such records 
removed and destroyed without cost to the person. 

(j) Aperson who is ineligible for expunction of the person’s records pursuant 
to subdivision (a)(1)(E) shall, upon petition by that person to the court having 
jurisdiction in the previous action, be entitled to removal of public records from 
electronic databases, as provided in this subsection (j), relating to the person’s 
arrest, indictment, charging instrument, or disposition for any charges other 
than the offense for which the person was convicted. The public records shall 
be removed from the relevant electronic databases of the national crime 
information center system and similar state databases, and the person shall be 
entered into the Tennessee bureau of investigation’s expunged criminal 
offender and pretrial diversion database with regard to the offenses removed 
pursuant to this subsection (j). The public records shall also be removed from 
any public electronic database maintained by a court clerk. Nothing in this 
subsection (j) shall require court clerks to expunge records relating to an 
offense for which the person was convicted. Court clerks shall not be liable for 
any errors or omissions relating to the removal and destruction of records 
under this section. 

(k)(1) Notwithstanding subsection (g), effective July 1, 2017, for purposes of 

this subsection (k), an “eligible petitioner” means a person who was 

convicted of no more than two (2) offenses and: 
(A) Each of the offenses for which the petitioner seeks expunction are 
offenses that are eligible for expunction under subsection (g); 
(B) The offenses were: 
(i) Two (2) misdemeanors; or 
(ii) One (1) felony and one (1) misdemeanor; 
(C) At the time of the filing of the petition for expunction at least: 

(i) Five (5) years have elapsed since the completion of the sentence 
imposed for the most recent offense, if the offenses were both misde- 
meanors or a Class E felony and a misdemeanor; and 

(ii) Ten (10) years have elapsed since the completion of the sentence 
imposed for the most recent offense, if one (1) of the offenses was a Class 
C or D felony; and 
(D) The person has fulfilled all the requirements of the sentences 

imposed by the court for each offense the petitioner is seeking to expunge, 
including: 

(i) Payment of all fines, restitution, court costs, and other assess- 
ments for each offense; 

(ii) Completion of any term of imprisonment or probation for each 
offense; 

(iii) Meeting all conditions of supervised or unsupervised release for 
each offense; and 

(iv) Remaining free from dependency on or abuse of alcohol or a 
controlled substance or other prohibited substance for a period of not 
less than one (1) year, if so required by the conditions of any of the 
sentences imposed. 
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(2) A person may petition for expunction of two (2) offenses under this 


subsection (k) only one (1) time. 


(3) [Deleted by 2019 amendment. | 


(4) Subdivisions (g)(3)-(6), (8), (12), and (13) shall apply to a petition filed 


under this subsection (k). 


History. 

Acts 1973, ch. 318, § 1; 1975, ch. 193, §. 1; 
1976, ch. 790, § 1; 1977, ch. 161, § 1; 1978, ch. 
736, § 1; 1980, ch. 892, §. 1, 2; 1982, ch. 756, 
§ 1; T.C.A., §§ 40-2109, 40-4001; Acts 1987, ch. 
335, §§ 1-4; T.C.A., § 40-15-106; Acts 1996, ch. 
1079, § 127; 1997, ch. 455, § 1; 1998, ch. 1036, 
§ 1; 1998, ch. 1099, § 7; 1999, ch. 496, § 1; 
2000, ch. 645, §§ 3, 5; 2000, ch. 664, §§ 1-3; 
2002, ch. 495, §§ 1-4; 2008, ch. 50, § 1; 2008, 
ch. 175, § 1; 2005, ch. 429, § 12; 2006, ch. 650, 
§§ 1, 3; 2007, ch. 363, § 2;,2010, ch. 951, §§ 1, 
2; 2012, ch. 951, §§ 1-3; 2012, ch. 1041, § 38; 
2012, ch. 1103; §$. 1;°2; 2013,*ch/384;"$$ 1; 2; 
2013, ch. 443, §§ 1-3; 2014, ch. 671, §§ 1-4; 
2014, ch. 1008, § 1; 2015, ch. 89, §§ 1, 2; 2015, 
ch. 278,\8S 1, °2;°2015, ch? 295,'§ 2) '2016, "ch. 
893, § 1; 2016, ch. 960, § 1; 2017, ch. 199, §§ 7, 
8; 2017 feh22984.8 (1; 2017)-ch.358,9'4 2017, 
ch. 456, §§ 1-4; 2017, ch. 487, § 1; 2018, ch. 
586, § 3; 2018, ch. 876, § 1; 2019, ch. 200, 
§§ 1-3, 5-9; 2021, ch. 361, § 1; 2021, ch. 4380, 
§ 3; 2021, ch. 494, § 1; 2021, ch. 539, §§ 5-16; 
2021, ch. 545, § 5. 


Compiler’s Notes. 

Section 39-16-609(e), referred to in subsec- 
tion (g)(1)(A)(xxx), was amended by Acts 2019, 
ch. 486, § 4 to delete the felony offense of 
failure to appear. 

Acts 2021, ch. 494, § 2 provided that the act, 
which amended this section, applies to peti- 
tions for expunction filed on or after July 1, 
2021. 


Amendments. 

The 2019 amendment, deleted former (d)(2) 
which read: “(2)(A) A defendant petitioning a 
court for expunction of records because the 
charge against the person was dismissed as a 
result of the successful completion of a diver- 
sion program pursuant to §§ 40-15-102 — 40- 
15-106 shall be assessed a one-hundred-eighty- 
dollar fee. The fee shall be transmitted by the 
clerk of the court for deposit in a special fund 
and shall be used by the bureau for the follow- 
ing purposes: 

“(i) Employing personnel; 

“(ii) Purchasing equipment and supplies; 

“(ii) Funding education, training and devel- 
opment of employees; 

“(iv) Maintaining the expunged criminal of- 
fender and pretrial diversion database; 

“(v) Computer system support; 

“(vi) Maintenance expenses; and 

“(vii) Any other purpose to allow the bureau’s 
business to be done in a more efficient manner. 


“(B) The moneys received in the fund shall be 
invested for the benefit of the fund by the state 
treasurer pursuant to § 9-4-603. Amounts in 
the fund shall not revert to the general fund of 
the state, but shall together with interest in- 
come credited to the fund remain available for 
expenditure in subsequent fiscal years. 

“(C) The three-hundred-fifty-dollar fee under 
subdivision (d)(2)(A) shall not apply to any case 
where there has been an acquittal, nolle prose- 
qui, or dismissal for failure to prosecute or 
where the law does not require a copy of the 
expunction order be sent to the Tennessee bu- 
reau of investigation.”; deleted former (g)(9) 
which read, “(9) Except as provided in subdivi- 
sion (g)(14), the petitioner shall pay to the clerk 
of the court a fee of one hundred eighty dollars 
($180) upon the filing of the petition. The fee 
shall be distributed as follows: 

“(A) Fifty dollars ($50.00) to the Tennessee 
bureau of investigation for the purpose of de- 
fraying the costs incurred from the additional 
expunction petitions filed and granted as the 
result of this subsection (g) or subsection (h); 
and 

“(B) One hundred thirty dollars ($130) to the 
district attorneys expunction fund.”; deleted 
“and the petitioner pays the fee required by this 
subsection (g) or subsection (h)” following “is 
granted” in the second sentence of (g)(12)(B); 
deleted former (g)(14) which read, “(14) If the 
petitioner is unable to pay the fee required by 
subdivision (g)(9), the petitioner may enter into 
a payment plan with the clerk in order to pay 
the fee in installment payments; provided, how- 
ever, that no order of expunction shall be 
granted pursuant to this subdivision (g)(14) 
until the total amount of the fee is paid. Once 
the petitioner has paid to the clerk of the court 
a total of one hundred eighty dollars ($180), the 
fee shall be allocated by the clerk in the same 
manner set forth for the disposition of the 
one-hundred-eighty-dollar fee under subdivi- 
sion (g)(9).”; deleted “(9)” after “subdivisions 
(g)(3)-(6), (8),” near the end of (h)(2); deleted “, 
in addition to any other fees required by this 
section or § 40-35-313,” preceding “unless the 
person” in (i); deleted (k)(3) which read, “(3) The 
expunction fee under this subsection (k) shall 
be the same amount as a single expunction 
under subsection (g).”; and deleted “(9),” follow- 
ing “Subdivisions (g)(3)-(6), (8),” in (k)(4). 

The 2021 amendment by ch. 361 deleted 
“after January 1, 1980,” preceding “, if the 
person:” in the introductory language of (h)(1). 

The 2021 amendment by ch. 430 substituted 
“a minor” for “person ages 18-21” in 
(g)(1)(B)(xix). 
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The 2021 amendment by ch. 494 added “, if 
the offense was committed prior to July 1, 
2000” in (g)(1)(B)Q@). 

The 2021 amendment by ch. 539 inserted “if 
applicable,” following “the appropriate clerk’s 
fee pursuant to § 8-21-401” in (a)(1)(B); substi- 
tuted “Except as provided in subdivision 
(g)(15), as used in this subsection (g)” for “For 
purpose of this subsection (g)” in the introduc- 
tory language of (g)(1); deleted “and sentenced 
to imprisonment for a term of three (3) years or 
less for an offense” following “Class E felonies” 
in (g)(1)(A); added (g)(1)(A)(xxxix) and 
(g)(1)(A)(xl); rewrote (g)(1)(B)(xi) which read: 
“Section 39-14-118 — Fraudulent use of credit/ 
debit card (up to $500);”; rewrote (g)(1)(D) 
which read: “(D) A person who was convicted of 
drug fraud pursuant to § 53-11-402(a)(3) and 
sentenced to imprisonment for a term of four (4) 
years or less for an offense committed on or 
after November 1, 1989; provided, however, 
that at least ten (10) years have elapsed since 
completion of the sentence imposed for the 
offense; or”; added present (g)(1)(E); redesig- 
nated former (g)(1)(E) as (g)(1)(F); substituted 

“a misdemeanor or Class E felony; or” for “the 
offense;’> in present (g)(2)(B)G); added 
(g)(2)(B)(ii); ata (g)(4)(B) and (g)(5)(A); redes- 
ignated former (g)(5) as (g)(5)(B); in present 
(g)(5)(B), substituted “weigh the interest” for 
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“consider all evidence and weigh the interests” 
and added the proviso at the end of the para- 
graph; added (g)(15); inserted “, if applicable,” 
following “the appropriate court clerk’s fee pur- 
suant to § 8-21-401” in (i); and rewrote 
(k)(1)(C) which read: “(C)(i) At the time of the 
filing of the petition for expunction at least five 
(5) years have elapsed since the completion of 
the sentence imposed for the most recent of- 
fense; and 

“(ii) If one (1) of the offenses was drug fraud 
pursuant to § 53-11-402(a)(3), at the time of 
the filing of the petition for expunction at least 
ten (10) years have elapsed since the comple- 
tion of the sentence imposed for that offense; 
and”. 

The 2021 amendment by ch. 545 substituted 
“Section 39-13-1002 — Burglary of an automo- 
bile;” for “Section 39-14-402 — Burglary of an 
auto;” in (g)(1)(A)(xxi). 


Effective Dates. 
Acts 2018, ch. 586, § 4. July 1, 2018. 
Acts 2018, ch. 876, § 2. July 1, 2018. 
Acts 2019, ch. 200, § 10. July 1, 2019. 
Acts 2021, ch. 361, § 2. July 1, 2021. 
Acts 2021, ch. 480, § 4. July 1, 2021. 
Acts 2021, ch. 494, § 2. July 1, 2021. 
Acts 2021, ch. 539, § 17. July 1, 2021. 
Acts 2021, ch. 545, § 19. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


16. Expungement Not Permitted. 
18. Jurisdiction. 


16. Expungement Not Permitted. 

Circuit court properly denied defendant’s mo- 
tion to expunge the records of his 1994 convic- 
tions for simple possession of amphetamine and 
simple possession of cocaine because the stat- 
ute at issue clearly provided that, although a 
conviction of simple possession was eligible for 
expunction, a conviction of DUI was not, and 
inasmuch as all of defendant’s convictions were 
not eligible for expunction, none of them were. 


State v. Moraca, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 334 (Tenn. Crim. App. Feb. 27, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 541 (Tenn. Sept. 14, 2018). 


18. Jurisdiction. 

Trial court had jurisdiction to consider and 
rule on the agreed petition for expunction and 
the trial court’s order of expunction became 
final on November 16, 2018, at which time the 
trial court lost jurisdiction of the case. Conse- 
quently, the trial court lacked jurisdiction to 
hear the State’s motion to re-consider the order 
of expunction. State v. Brown, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 671 (Tenn. Crim. 
App. Oct. 18, 2020). 


40-32-105. Expungement of person’s public records involving offenses 
related to status as victim of human trafficking. 


(a) Notwithstanding § 40-32-101, a person may file a petition for expunction 
of that person’s public records involving offenses related to the person’s status 


as a victim of human trafficking. 


(b) In order to be eligible for expunction pursuant to this section, the 
petitioner must meet the following requirements: 
(1) At the time of the filing of the petition for expunction at least one (1) 
year has elapsed since the completion of the sentence imposed for the 
petitioner’s most recent criminal offense; 
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(2) The petitioner has fulfilled the following requirements of the sentence 
imposed by any court in which the individual was convicted of an offense: 
(A) Completion of any term of imprisonment or probation; 
(B) Meeting all conditions of supervised or unsupervised release; and 
(C) If so required by the conditions of any of the sentences imposed, 
remaining free from dependency on or abuse of alcohol or a controlled 
substance or other prohibited substance for a period of not less than one 

(1) year; 

(3) The petitioner has not been convicted of any criminal offense during 
the one (1) year prior to filing the petition and is not subject to any pending 
criminal charges; 

(4) At least one (1) of the convictions to be expunged was for prostitution, 
as prohibited by § 39-13-5138; 

(5) The petitioner has not had public records previously expunged pursu- 
ant to this section; 

(6) The convictions to be expunged: 

(A) Did not have as an element the use, attempted use, or Hivestened 
use of physical force against the person of another; 

(B) Did not involve the use or possession of a deadly weapon; and 

(C) Are individually eligible for expunction under § 40-32-101(g); and 

(7) Each of the convictions to be expunged resulted from the petitioner’s 
status as a victim of human trafficking, under § 39-13-314. The petitioner 
may provide evidence of this requirement by testimony or affidavit. This 
subdivision (b)(7) does not require a conviction for an offense of which the 
petitioner was the victim. Any offense to be expunged must have occurred on 
or after the date on which the petitioner became a victim of human 
trafficking, as determined by the court. 

(c) A person seeking expunction pursuant to this section must petition the 
court in which the person was most recently convicted of an offense. Upon 
filing of the petition, the clerk must serve the petition on the district attorneys 
general for each jurisdiction in which the petitioner has been convicted of an 
offense that is to be expunged. Not later than sixty (60) days after service of the 
petition, the district attorneys general may submit recommendations to the 
court and provide a copy of such recommendations to the petitioner. 

(d) Both the petitioner and the district attorneys general may file evidence 
with the court relating to the petition. If necessary, the court may schedule a 
hearing for the purpose of taking testimony from the petitioner and any other 
interested persons. In making a decision on the petition, the court shall 
consider all evidence and weigh the interests of the petitioner against the best 
interests of justice and public safety. 

(e) If the court determines that the petitioner meets the requirements of 
subsection (b) and that the expunction is in the best interests of justice and 
public safety, the court shall order the person’s records involving convictions 
resulting from the person’s status as a victim of human trafficking expunged. 

(f) If the court denies the petition, the petitioner may not file another such 
petition until at least two (2) years from the date of the denial. 

(g) The district attorneys general conference shall create, by September 1, 
2019, a simple form to enable a lay person to petition the court for expunction 
under this section. 
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(h) The petition and proposed order must be prepared by the office of the 
district attorney general and given to the petitioner to be filed with the clerk 
of the court. A petitioner is entitled to a copy of the order of expunction and 
such copy is sufficient proof that the person named in the order is no longer 
under any disability, disqualification, or other adverse consequence resulting 
from the expunged convictions. 

(i)(1) Notwithstanding any other law to the contrary, an order of expunction 

granted pursuant to this section entitles the petitioner to have all public 

records of the expunged convictions destroyed in the manner set forth in this 
section. 

(2) An expunction granted pursuant to this section has the legal effect of 
restoring the petitioner, in the contemplation of the law, to the same status 
occupied before the arrest, indictment, information, trial, and conviction for 
the expunged offenses. Once the expunction order is granted, no direct or 
indirect collateral consequences that are generally or specifically attendant 
to the petitioner’s conviction by any law shall be imposed or continued. 

(3) A petitioner with respect to whom an order has been granted under 
this section is not guilty of perjury or otherwise giving a false statement by 
reason of the person’s failure to recite or acknowledge the arrest, indictment, 
information, trial, or conviction in response to any inquiry made of the 
petitioner for any purpose. 

(4) As used in this section, expunction means, in contemplation of law, the 
conviction for the expunged offenses never occurred and the person shall not 
suffer any adverse effects or direct disabilities by virtue of the criminal 
offenses that were expunged. 

(5) Notwithstanding § 39-17-1307(b)(1)(B) and (c), a petitioner whose 
petition is granted pursuant to this section, and who is otherwise eligible 
under state or federal law to possess a firearm, is eligible to purchase a 
firearm pursuant to § 39-17-1316 and apply for and be granted a handgun 
carry permit pursuant to § 39-17-1351. 

(j) The clerk of the court maintaining records expunged pursuant to this 
section shall keep such records confidential. The records are not public and 
may only be used to enhance a sentence if the petitioner is subsequently 
charged and convicted of another crime. This confidential record is only 
accessible to the district attorney general, the defendant, the defendant’s 
attorney, and the circuit or criminal court judge. 

(k) Upon filing the petition, the petitioner shall pay the clerk of court a fee, 
as described in § 40-32-101(g)(9) [repealed]. 


History. Effective Dates. 

Acts 2019, ch. 199, § 1. Acts 2019, ch. 199, § 2. July 1, 2019. 
Compiler's Notes. Cross-References. 

Section 40-32-101(g)(9), referred to in subsec- Confidentiality of public records, § 10-7-504. 


tion (k), was deleted by Acts 2019, ch. 200, § 2. 
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CHAPTER 33 
FORFEITURES 


Part 2. Forfeiture Procedures Generally 


Section 


40-33-216. Annual seizure report by department. 


40-33-217. Attorney’s fees. 


PART 2 
FORFEITURE PROCEDURES GENERALLY 


40-33-201. Application. 


NOTES TO DECISIONS 


1. Applicability. 

Inmate’s personal property was not seized 
under the forfeiture statutes because assault 
and aggravated assault were not among the 
offenses giving rise to forfeiture proceedings, 
and the property was seized in the course of a 


40-33-204. Forfeiture warrant. 


criminal investigation, not as a part of a civil 
forfeiture proceeding. Lankford v. City of Hen- 
dersonville, — S.W.3d —, 2018 Tenn. App. 
LEXIS 165 (Tenn. Ct. App. Mar. 29, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
458 (Tenn. July 18, 2018). 


NOTES TO DECISIONS 


1. Forfeiture Proper. 

Chancery court properly found that an ar- 
restee’s federal constitutional rights were not 
violated when her car was forfeited because she 
was not entitled to notice of the forfeiture 
warrant hearing where she was arrested when 
her car was seized where she was not statuto- 
rily required to be provided with the forfeiture 
warrant as long as it was sent to the “applicable 
agency,” the Department of Safety and Home- 


40-33-206. Claims. 


land Security provided notice of the issuance of 
the warrant via certified mail to her home 
address, and the forfeiture of the arrestee’s car 
was not an excessive fine since only the first 
factor of the proportionality test, harshness of 
the penalty, could conceivably weigh against 
permitting the forfeiture. Fisher v. Tenn. Dep’t 
of Safety & Homeland Sec., — S.W.3d —, 2020 
Tenn. App. LEXIS 176 (Tenn. Ct. App. Apr. 21, 
2020). 


NOTES TO DECISIONS 


1. Jurisdiction. 

Trial court did not err in holding that it was 
deprived of jurisdiction to consider any effort to 
reclaim an arrestee’s forfeited property because 
he did not attempt to file a claim in the appli- 
cable agency and did not seek judicial review of 
the agency’s decision within sixty days; the 
arrestee was required to file a claim with the 


Tennessee Department of Safety to contest the 
forfeiture because the property seized was “nar- 
cotics related,” but he failed to file any claim 
with the Department. Augustin v. Bradley Cty. 
Sheriffs Office, 598 S.W.3d 220, 2019 Tenn. 
App. LEXIS 481 (Tenn. Ct. App. Oct. 2, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
125 (Tenn. Feb. 19, 2020). 


40-33-2138 


40-33-213. Appeals — Venue. 
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NOTES TO DECISIONS 


2 Jurisdiction. 

Dismissal of petitions for judicial review was 
appropriate because the chancery court lacked 
subject matter jurisdiction over the petitions by 
property owners and attorneys who repre- 
sented property owners in forfeiture proceed- 
ings as one petition was untimely filed, the 
petitions were barred by res judicata, some of 
the forfeiture cases were still pending, and the 
petitioners lacked standing to pursue judicial 
review on behalf of classes of previous claim- 
ants to seized property. Heredia v. Gibbons, — 
S.W.3d —, 2019 Tenn. App. LEXIS 351 (Tenn. 
Ct. App. July 17, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 576 (Tenn. Dec. 4, 
2019). 

Trial court did not err in holding that it was 
deprived of jurisdiction to consider any effort to 
reclaim an arrestee’s forfeited property because 
he did not attempt to file a claim in the appli- 
cable agency and did not seek judicial review of 
the agency’s decision within sixty days; the 
petition was not filed in the appropriate county, 


40-33-215. Cause of action against 
faith. 


and the arrestee failed to seek judicial review 
within sixty days of the issuance of any of the 
administrative forfeiture orders. Augustin v. 
Bradley Cty. Sheriffs Office, 598 S.W.3d 220, 
2019 Tenn. App. LEXIS 481 (Tenn. Ct. App. Oct. 
2, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 125 (Tenn. Feb. 19, 2020). 

Co-owner of a mobile home lacked standing 
to contest the forfeiture of currency that was 
properly seized as proceeds from drug traffick- 
ing during a search of the mobile home, which 
was leased to the co-owner’s adult child, be- 
cause the co-owner failed to demonstrate an 
ownership interest in the currency. The trial 
court’s application of an incorrect standard of 
review was harmless error as, under the correct 
standard of review, the evidence preponderated 
in favor of the administrative law judge’s deter- 
mination that the co-owner lacked standing. 
Tubbs v. Long, 610 S.W.3d 1, 2020 Tenn. App. 
LEXIS 198 (Tenn. Ct. App. Apr. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
550 (Tenn. Sept. 16, 2020). 


seizing authority in cases of bad 


NOTES TO DECISIONS 


ANALYSIS 


3. Sovereign Immunity. 
4. Jurisdiction. 


3. Sovereign Immunity. 

Circuit court properly ruled that the sover- 
eign immunity of the Tennessee Department of 
Safety and Homeland Security and a county 
were removed because both entities could be 
“seizing authorities,” the statute at issue, on its 
face, removed the county’s sovereign immunity, 
and the Department could be liable to a lien- 
holder for the wrongful deprivation of property 
if it acted in bad faith in refusing to release the 
seized property after discovering his valid lien. 
Morton v. Knox Cty. Sheriffs Dep’t, — S.W.3d 


—, 2019 Tenn. App. LEXIS 86 (Tenn. Ct. App. 
Feb. 15, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 261 (Tenn. June 19, 2019). 


4, Jurisdiction. 

Trial court erred in ruling it lacked subject 
matter jurisdiction over an arrestee’s claim for 
monetary damages because the claim was 
fairly raised by his amended complaint; the 
court of criminal appeals was presented with no 
authority to suggest that such a claim could not 
be filed in the Bradley County Circuit Court. 
Augustin v. Bradley Cty. Sheriffs Office, 598 
S.W.3d 220, 2019 Tenn. App. LEXIS 481 (Tenn. 
Ct. App. Oct. 2, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 125 (Tenn. Feb. 19, 
2020). 


40-33-216. Annual seizure report by department. 


(a) By March 1 of each year, the department of safety shall report to the 


speakers of the senate and the house of representatives and the chairs of the 
judiciary committee of the senate and the civil justice and criminal justice 
committees of the house of representatives, a report detailing, for the previous 
calendar year: 

(1) The total number of seizure cases opened by the department; 
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(2) The number of seizure cases where an arrest was made; 

(3) The total number of cases resulting in forfeiture; 

(4) The types of property seized under this part and the totals of each 
type; 

(5) The amount of currency seized; 

(6) The amount of currency forfeited; 

(7) The total number of cases which resulted in a default by the property 
owner; 

(8) The total amount of currency forfeited as a result of default; 

(9) The total number of cases which resulted in a settlement; 

(10) The total amount of currency forfeited as a result of settlement; 

(11) The total amount of currency returned to the property owners as a 
result of settlement; 

(12) The total number of cases resulting in a hearing; 

(13) The total number of hearings resulting in forfeiture of assets; 

(14) The total amount of currency forfeited as a result of disposition by 
hearing; 

(15) The total amount of currency returned to the property owners as a 
result of a disposition by hearing; and 

(16) How proceeds derived from forfeited assets are used by the depart- 
ment. 

(b) The department shall include each category of information for the 
department as a whole and separately for each individual law enforcement 
agency that opened a forfeiture proceeding with the department in the 
previous calendar year. 

(c) The information reported by the department in subdivision (a)(16) and to 
the department in § 40-33-211(a)(2) shall be made accessible to the public on 
the department’s website through a prominent link provided on the home 


page. 


History. The 2021 amendment substituted “civil jus- 

Acts 2016, ch. 861, § 1; 2017, ch. 441, §§ 1,2; tice and criminal justice committees of the 
2018, ch. 999, §§ 1, 2; 2019, ch. 345, § 59;2021, house of representatives” for “judiciary commit- 
ch. 64, § 51. tee of the house of representatives” in (a). 


Amendments. A Effective Dates. 
The 2019 amendment substituted “judiciary Acts 2019, ch. 345, § 148. May 10, 2019. 


committee” for “, civil justice committee of the Acts 2021, ch. 64, § 132. March 29, 2021. 
house of representatives, and criminal justice i ; ; 


committee” preceding “of the house” in (a). 


40-33-217. Attorney’s fees. 


(a) Upon entering an order that includes a return of property, in whole or in 
part, the administrative law judge or the court shall also include an award of 
reasonable attorney’s fees against the seizing agency subject to the limits in 
subsection (c). 

(b) No award of attorney’s fees against a seizing agency shall be entered 
when the initial order is the result of a settlement between the parties. 

(c) An award of reasonable attorney’s fees under this section shall not 
exceed ten thousand dollars ($10,000). Failure to submit documentation of an 
attorney’s time and expenses must result in no attorney’s fee being awarded. 
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(d) The award of attorney’s fees shall be appealable in the same manner as 
an initial order under the Uniform Administrative Procedures Act, compiled in 
title 4, chapter 5. 

(e) Compensation shall not be awarded to an attorney whose fees are paid 
under any federally funded legal services program, or any such program 
funded by the state. However, compensation shall be determined and allowed 
in accordance with subsection (f) to an attorney employed in a privately or 
publicly funded nonprofit public interest law firm or corporation if neither the 
attorney, the law firm, nor the corporation received, or is entitled to receive, 
compensation for filing the claim on behalf of the claimant under any federal 
or state statute or rule other than this section. 

(f) Notwithstanding § 4-5-325 or any other law to the contrary, this section 
shall be the exclusive means for seeking attorney’s fees for proceedings 
conducted under this part. This section does not prohibit a person who files an 
action pursuant to § 40-33-215 from seeking attorney’s fees for that specific 
action. 

(g) For the purposes of this section, “seizing agency” means the agency that 
issued the Notice of Seizure pursuant to § 40-33-203. 

(h) Notwithstanding § 40-33-211, § 53-11-201, or any other law, funds 
forfeited to a seizing agency under this part may be used to pay attorney’s fees 


ordered under this section. 


History. 
Acts'2018, ch: 1772, $. 10: 2021 %ch. 423,88 1, 
2: 


Amendments. 

The 2021 amendment in (a), deleted “initial” 
following “Upon entering an”, substituted 
“that” for “which”, inserted “or the court” fol- 
lowing “the administrative law judge” and in- 
serted “reasonable” following “include an 
award of”; and rewrote (c) which read: “(c) No 
award of attorney’s fees under this section shall 
exceed the lesser of the following, as may be 
applicable to the case: 

“(1) Twenty-five percent (25%) of the Na- 
tional Automobile Dealers Association rough 


trade-in value of any motor vehicle seized and 
returned; 

“(2) Twenty-five percent (25%) of the value of 
any currency seized and returned; 

“(3) Twenty-five percent (25%) of the reason- 
able replacement value of any miscellaneous 
personal property seized and returned; 

“(4) Three thousand dollars ($3,000); or 

“(5) If multiple types of property are re- 
turned, a combination of the amounts in subdi- 
visions (c)(1)-(3), provided that the total 
amount of attorney’s fees awarded shall not 
exceed three thousand dollars ($3,000).” 


Effective Dates. 
Acts 2018, ch. 772, § 11. October 1, 2018. 
Acts 2021, ch. 423, § 3. July 1, 2021. 


NOTES TO DECISIONS 


1. Jurisdiction. 

Trial court erred in ruling it lacked subject 
matter jurisdiction over an arrestee’s claim for 
monetary damages because the claim was 
fairly raised by his amended complaint; the 
court of criminal appeals was presented with no 
authority to suggest that such a claim could not 


be filed in the Bradley County Circuit Court. 
Augustin v. Bradley Cty. Sheriffs Office, 598 
S.W.3d 220, 2019 Tenn. App. LEXIS 481 (Tenn. 
Ct. App. Oct. 2, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 125 (Tenn. Feb. 19, 
2020). 


CHAPTER 34 
CONTRACT SENTENCING 


Section 
40-34-107. [Repealed.] 
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40-34-107. [Repealed.] 


History. Compiler’s Notes. 
Acts 1985 (1st Ex. Sess.), ch. 5, § 35; 2011, Former § 40-34-107 concerned reports to 
ch. 410, § 2(a); 2013, ch. 236, § 64; 2019, ch. state and local government committees. 
345, § 60; repealed by Acts 2020, ch. 711, § 5, 
effective June 15, 2020. 
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